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The UK'’s Performative Approach to Trafficking of
Illicit Antiquities

Milica Jovic*
This work analyzes the United Kingdom'’s domestic legal framework that ad-
dresses the international trafficking of artefacts and antiquities. The ‘performa-

tive’ nature of the state’s framework is critically examined, and suggestions for
reform - especially in the wake of Brexit — are provided.
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1 Introduction

The United Kingdom (“the UK”) is home to one of the world’s central markets
for the trade in cultural property.! However, the bustling legitimate market
scene in London also provides the backdrop for the more sinister illicit trade
in cultural goods. These are items of cultural significance that are taken ille-
gally from source countries and enter the UK’s market to be sold onwards to
a variety of interested parties. Although the international community has en-
acted several instruments in response to this dilemma, such as the UNESCO
1970 Convention on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property (1970 UNESCO Con-
vention”), the illicit trade continues to persist to accommodate high demand.
This paper centers on this illicit trade in the UK by first examining how the
trade operates and then critically analyzing the domestic legal framework that
has been enacted in response. Despite the UK ratifying the 1970 UNESCO Con-
vention in 2002 and adopting specific criminal laws to target the illicit trade,
these measures have largely been ineffective in stopping the trade. More re-
cently, with the UK leaving the European Union (“the EU”) through ‘Brexit’ and
revoking stricter EU laws, there have been concerns that the UK’s current le-
gal framework will render the country a ‘hub’ for the illicit trade.”

This paper attempts to unravel the complexities of the UK’s legal framework
by examining why legal measures have been unsuccessful in curbing the illicit
trade. To undertake this analysis, the central question that is addressed is to
what extent the laws that have been enacted or revoked in this field can be
deemed forms of ‘performative regulation’? This concept, coined by Green and
Mackenzie in relation to the UK’s Dealing in Cultural Objects (Offences) Act
2003 (“2003 Act”), argues that regulation is adopted only to politically ‘per-
form’ that an issue is being addressed, rather than to create law that is effec-
tive in substance.’ This performance is a result of the influence of powerful
art market participants, such as antiquities dealers, that lobby the govern-
ment to enact ineffective legislation that favors their business prospects. The
weak legislative framework that results from the trade lobby’s influence, allows

Janet Ulph and Ian Smith, The Illicit Trade in Art and Antiquities: International Recovery
and Criminal and Civil Liability (Ist edn, Hart Publishing 2012) 1.

Robert Peters, ‘Nationalism Versus Internationalism: New Perspectives Beyond State Sov-
ereignty and Territoriality the Protection of Cultural Heritage’ in Anne-Marie Carstens and
Elizabeth Varner (eds), Intersections in International Cultural Heritage Law (Oxford Univer-
sity Press 2020) 386.

Simon Mackenzie and Penny Green, ‘Performative Regulation: A Case Study in How Power-
ful People Avoid Criminal Labels’ (2008) 48 The British Journal of Criminology 138, 139.
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the trade to persist largely unregulated and thus enables the illicit market to
thrive. This paper extends this concept by examining other regulations that
have been created or revoked since 2003, in order to comprehend whether
they have also followed in this pattern of political ‘performance’ that Green and
Mackenzie have developed.

The research question is addressed through a qualitative methodological ap-
proach that includes a critical analysis of both primary and secondary sources.
Academic articles and books are consulted for the majority of the paper, as
there is extensive research that has been conducted in this context. For more
recent developments that have not yet been addressed by scholars, newspa-
per articles and various non-governmental reports are consulted. A portion of
the paper also examines primary sources, such as parliamentary debates and
governmental memoranda, in order to analyze the performative nature of the
UK’s stance towards the illicit trade. In terms of the specific literature con-
sulted, this paper relies heavily upon the work of academics that focus on the
pivotal role of the UK in the illicit trade and the domestic legal regime that it
has developed in response. With regard to the general contours of the illicit
trade, much of the literature that centers on the UK has criminological under-
pinnings. For instance, Mackenzie focuses his criminological studies on how
art market participants justify their involvement with the illicit trade.* The do-
mestic legal framework has also been examined thoroughly in the literature.
Ulph and Smith have written extensively on the criminal and civil law mea-
sures that the UK has crafted over the decades.’ Others, such as Green and
Mackenzie, have criticized the legal regime and have argued that regulations
have intentionally been rendered ineffective due to the influence of the trade
lobby.® With regard to the recent impact of Brexit, academics have warned that
the UK’s decision to deregulate and revoke the EU’s stricter laws has created a
complex situation that is readily exploitable by traffickers.’

This paper aims to contribute to this wealth of literature by providing a de-
tailed critique of the existing domestic legal framework and expanding it to
the changes that have emerged post-Brexit. Although ‘performative regulation’
was clearly formulated by Green and Mackenzie in relation to this field, this
concept has not been extended past the 2003 Act and has created a gap in the

Simon Mackenzie, ‘Dig a Bit Deeper: Law, Regulation, and the Illicit Antiquities Market’
(2005) 45 The British Journal of Criminology 249.

5 Ulph and Smith (n 1).

¢ Mackenzie and Green (n 3) 151.

Sophie Vigneron and Valentine Granet, ‘The Impact of Brexit on Heritage: Impeding
Worker’s Mobility and European Cooperation in the Fight against the Trafficking of Cultural
Objects and Endangered Species’ (2022) 26 Art Antiquity and Law 277, 292.
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research. This paper’s significance lies in attempting to address this gap. It is
vital to understand whether the UK’s laws since 2003 have followed a pattern
of ‘performative regulation] as this will clarify why the state’s legal regime has
continued to be ineffective in curbing the illicit trade. Moreover, any findings
of ‘performance’ will enable reform recommendations to be more realistic and
in tune with the current political climate.

This paper begins with a brief chapter that outlines the analytical framework
of ‘performative regulation’ This short chapter demonstrates that the frame-
work was chosen in order to broaden the concept past the 2003 Act and ac-
curately assess the effectiveness of the UK’s current legal regime. Moreover,
the methodology of examining ‘performance’ through parliamentary debates
on legislation and other governmental sources is detailed. This is followed by
the first substantive chapter that examines how the illicit trade in cultural
property operates in the UK and the actors that facilitate it. This contextual
chapter outlines the historical importance of the trade in the UK and demon-
strates how the state continues to justify its possession of cultural property
as ‘capital for the nation. Through several factors, such as trade routes, no-
table cases, and statistical figures, it is argued that the UK’s market is best de-
scribed as ‘grey’ - meaning that licit and illicit goods circulate freely - and that
the country benefits economically from this grey market. Lastly, the influen-
tial actors involved in the illicit trade, or its regulation, are examined. Actors,
such as antiquities dealers and auction houses, do formally have professional
ethical guidelines, but these guidelines are not robust enough to effectively
deter participation in the illicit trade. This has created an environment where
actors largely operate on the basis of self-regulation, which only further fuels
the grey market. Moreover, many of these actors form part of a powerful trade
lobby that has been able to influence the crafting of its own regulation for
decades.

The next chapter then dives into a critique of the UK’s legal regime and intro-
duces the concept of ‘performative regulation’ as it relates to key legal instru-
ments. Through a critical analysis of the plethora of criminal measures that the
UK has enacted, including the rise of powerful anti-money laundering regula-
tions, it is argued that the overall regime remains fragmented and rarely en-
forced in practice. The second half of this chapter examines the two domestic
legal instruments that specifically target the illicit trade, namely the Dealing
in Cultural Objects (Offences) Act 2003 (“2003 Act”) and the Cultural Property
(Armed Conflicts) Act 2017 (“2017 Act”). Through an examination of parliamen-
tary rhetoric and the presence of the trade lobby in the creation of these Acts,
it is argued that these instruments are forms of ‘performative regulation’ that
have been enacted by the government to merely simulate the appearance that

Next Generation Nr. 15 | 9



the illicit trade is being confronted. Lastly, the European Union framework that
existed in the UK prior to Brexit is examined. Although the UK benefited from
the EU’s laws in this field, namely the 2009 Export Regulation, the 2014 Return
of Cultural Objects Directive, and the 2019 Import Regulation, a ‘performative’
aspect of the EU laws is also contemplated. It can be argued that the EU frame-
work, in particular the 2019 Import Regulation, was potentially influenced by
the trade lobby and might not be as effective as initially claimed.

The final chapter builds on the analysis of ‘performative regulation’ by exam-
ining the specific post-Brexit changes that have occurred in the UK. First, the
central challenges that Brexit has created are examined, which include: the re-
vocation of EU laws; the complex trade situation in Northern Ireland where EU
law continues to apply; the Windsor Framework; and freeport expansion. It is
demonstrated that a deregulated and inconsistent approach has been adopted
by the UK that has rendered the country a target for traffickers wishing to
exploit weak regulatory regimes. The chapter then extends the concept of
‘performative regulation’ to the deregulated approach that has been adopted
following Brexit. Through an analysis of the parliamentary debate on the revo-
cation of the EU’s 2019 Import Regulation, it is contended that the UK has con-
tinued to only ‘perform’ that its own legal framework is robust enough to com-
bat the illicit trade. This political performance contradicts the reality of the
complex post-Brexit regime and could be attributed to the trade lobby’s con-
tinuing influence on the government. Lastly, given this finding of performative
regulation in recent years, recommendations for reform are put forth. These
recommendations are both general and Brexit-specific, including such notions
as improving due diligence enforcement and introducing more thorough im-
port controls that mirror those that exist in the EU. However, given the cur-
rent political climate that favors deregulation and does not appear amenable
to any serious reform suggestions, it is conceded that the urgent reform that is
needed will likely not occur. Throughout this paper, it is argued that the UK’s
legal regime that confronts the illicit trade has been ineffective due to its per-
formative nature. Since Green and Mackenzie's conclusions on the 2003 Act,
the law - influenced by a powerful trade lobby - has only continued in a pat-
tern of performance rather than substance. Although reform is urgently re-
quired, it remains unlikely that post-Brexit, the UK will change the deregulated
regime that favors the economic prospects of both the State and trade lobby.
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2 ‘Performative Regulation’ and Methodology

As this thesis centers around the analytical framework of ‘performative reg-
ulation) it is vital to concisely set out the context of this framework and how
this paper will interact with it. The choice of the framework was influenced by
Green and Mackenzie’s influential article from 2008, Performative Regulation:
A Case Study in How Powerful People Avoid Criminal Labels.® Their case study
analyzed how the Dealing in Cultural Objects (Offences) Act 2003 (“2003 Act”)
was shaped in the legislative process by powerful art market participants to
render it ‘toothless’, or ineffective, in practice.

Green and Mackenzie expand their understanding of ‘performative regulation’
through two central definitions. The first definition is that the act of political
regulation centers on performance rather than substance.’ The second defin-
ition of performance is one that suggests that performance can also have the
power to create objects through political discourse.”® This paper only adopts
the first definition of performance in order to ensure that the analysis remains
focused. In doing so, this paper will analyze the extent to which the UK’s le-
gal regime that targets the illicit trade has been crafted to ‘appear’ to be ad-
dressing issues rather than being effective in substance. Green and Mackenzie
argue that in the 2003 Act legislative process, politicians adopted ‘performa-
tive regulation’ as they were under the sway of a powerful trade lobby. What
emerged through the political process was only the public performance of ad-
dressing the illicit trade rather than the enactment of an effective legal instru-
ment."

Inspired by Green and Mackenzie’s analysis, this paper would like to extend
the concept of ‘performative regulation’ to other laws that have emerged in the
UK since 2003. This has not yet been directly addressed by academics in this
field, creating a gap in the research. Despite this gap, ‘performative regulation’
has been referenced explicitly in an article that examines Scotland’s progres-
sive criminal penality system as ‘performance’ under the influence of political
forces.” However, since the framework of performative regulation originated
in the discourse of cultural property, it is paramount to continue the analysis
in this field to understand whether there has been a pattern of ‘performance’

8 Mackenzie and Green (n 3).

°  ibid 150.
10 ibid.
' ibid.

12 Jamie Buchan and Fergus McNeill, ‘Progressive Penality as Performance’ (2023) 62 The
Howard Journal of Crime and Justice 325, 327.
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that has emerged over the past decades. Any findings of this pattern will clarify
why legal instruments since 2003 have continued to be ineffective in stopping
the illicit trade.

Regarding the methodology of examining performance in the UK, a similar ap-
proach that was adopted in Green and Mackenzie’s 2008 article will also be
used in this paper. Transcripts from parliamentary debates and governmental
notes that accompany legislation will be examined to understand how the UK
politically justifies its laws. As the focus of this paper is political performance
through regulation, it is vital to examine the political discourse that has ac-
companied the legal instruments that have been enacted and revoked in the
past two decades. For instance, this paper will analyze the government’s repet-
itive affirmations during the passage of multiple instruments that its own le-
gal regime is strong and that any new laws should not substantially hinder the
legitimate trade. These statements are understood as examples of the govern-
ment’s ‘performance; as they are in stark contrast to the reality of the illicit
trade and demonstrate that a powerful trade lobby has likely influenced the
government to enact such intentionally weak legislation.

Ultimately, through an examination of these primary sources, this paper will
argue that the majority of the laws in this context exist only as forms of ‘per-
formative regulation, and that the legal regime that has emerged since 2003
has continued to follow in this established pattern. The performative nature of
the regime will also be evidenced by the ineffective nature of the laws in prac-
tice. These laws have hardly generated any prosecutions and have not sub-
stantially deterred participants from engaging in the illicit trade, contradicting
what politicians have promised time and again to the public.
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3 The Illicit Trade in the UK and its Central Actors

3.1 Introduction

This first contextual chapter serves to outline how the illicit trade of cultural
goods operates in the UK and the key actors that facilitate it. First, a brief
overview will be provided of the historical value that has been placed on cul-
tural goods in the country. It will be shown that the UK has historically exhib-
ited a strong appetite to collect cultural goods as ‘capital for the nation’ and
that this narrative has fueled market demand. Trade routes and notable cases
will also be analyzed to comprehend how the illicit trade operates in practice.
It can be argued that the UK’s market is ‘grey, like that of other destination
states, in that both licit and illicit goods circulate in the same market. This grey
market has been exploited by traffickers who funnel cultural property into the
UK in order to satisfy high demand. This section will conclude with a statisti-
cal overview of the economic impact of the market domestically and globally.
It will be shown that the trade in antiquities is economically and culturally im-
portant, incentivizing the UK’s government to maintain strong import levels.
This chapter will then analyze the key actors involved in the operation or reg-
ulation of the grey market, as well as the regulatory standards that they adhere
to. The central actors analyzed are: museums and public institutions; auction
houses; scholars and conservators; law enforcement and customs agents; and
antiquities dealers. It will be shown that although due diligence obligations
and ethical codes exist, they are often vague and do not effectively deter par-
ticipation in the grey market. This environment amounts to one of ‘self-reg-
ulation’ that is woefully inadequate in curbing the illicit trade. The power of
the art market participants is also referenced, providing the background for
the rest of the paper that demonstrates that these participants form part of a
trade lobby that uses its influence to crafts its own ‘performative’ legislation.

3.2 Historical Importance of the Antiquities Market

The fact that London is one of the global hubs for art and artefacts can be at-
tested to by the volume of visitors annually to its free entrance museums.” The
British Museum alone, founded in the late eighteenth century as the world’s
first national public museum, generates approximately six million visits per

13 John Kerr, The Securitization and Policing of Art Theft: The Case of London (Ist edn, Rout-
ledge 2016) 8.
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year." Although the museum’s collection is one of the most diverse globally,
this is often attributable to the conquests and looting of the former British
colonial empire.” Given this link to its colonial past, the UK has been subject
to numerous international attempts to restitute cultural objects to their coun-
try of origin. Just two of these international restitution attempts include: the
Elgin or Parthenon marbles from Greece'® and the Benin bronzes looted by the
British military from Nigeria."” The British Museum has been subject to intense
criticism due to its refusal to restitute these cultural objects, citing that the
museum’s trustees are bound under a fiduciary duty to maintain the collection
above all else.”

Although the subject of this paper is not international restitution, the histor-
ical context of the cultural goods trade in the UK is a vital background ele-
ment. In order to understand why contemporary politicians continue to jus-
tify the UK’s involvement with this trade, this attitude should be traced back
in the history of the state. One of the reasons that the UK exhibits such high
demand for cultural objects is rooted in the nation’s colonial past.” In the UK,
the possession of cultural goods from across the globe has been justified as a
form of political and cultural capital.”® Although in recent years regional mu-
seums in the UK have restituted cultural objects to their countries of origin,”
some continue to justify the UK’s continued possession of these ‘spoils of the
empire’. British politicians have argued that the possession of looted cultural
goods could be justified by the fact that the UK is providing the international
benefit of housing all of these global treasures in one place.”

Given this narrative of cultural property as ‘capital for the nation) the demand
for the market in cultural objects remains high. This demand is driven by a va-
riety of actors, such as collectors, auction houses, and antiquities dealers, that
tend to operate in lightly regulated spaces. It is evident in this short context of
the UK’s history with cultural goods, that this is a trade that has been closely

4 Hannah R. Godwin, ‘Legal Complications of Repatriation at the British Museum’ (2020) 30
Wash Int’l LJ 144, 144.

15 Lauren Bursey, ‘Colonial-Looted Cultural Objects in England’ (2022) 8 Santander Art & Cul-
ture L Rev 341, 342.

16 Godwin (n 14) 144.

17" Folarin Shyllon, ‘Benin Bronzes: Something Grave Happened and Imperial Rule of Law Is
Sustaining It!" (2019) 24 Art Antiquity & Law 274, 274.

18 Godwin (n 14) 147.

David C Lane and others, ‘Time Crime: The Transnational Organization of Art and Antiqui-

ties Theft’ (2008) 24 Journal of Contemporary Criminal Justice 243, 248.

20 Godwin (n 14) 151.
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intertwined with the UK’s national identity and colonial past for decades. As
this trade provides cultural and economic capital for the country, it is impor-
tant to evaluate if a genuine desire to regulate this market exists. This question
will be addressed in the following chapters of this paper that examine the do-
mestic legal regime that has been created in response to the illicit trade and,
more importantly, to what extent these laws are merely ‘performative.

3.3 Trade Routes, Notable Cases, and Statistics

Given this brief context of the historical significance of the trade, this section
begins by highlighting some routes and notable cases in the illicit trade. It
should be stated from the outset that the UK’s market is best described as
‘grey’” A grey market in this context implies that both licit and illicit goods
circulate together and are difficult to differentiate from one another. This grey
market, which is characterized as low risk for both criminals and honest pur-
chasers, thrives in a climate where participants are rarely punished for their
involvement with illegal cultural property. Moreover, given the absence of a
clear differentiation between licit and illicit goods, it is relatively simple for
traffickers to insert illegal cultural property into the market and advertise it as
legal. As the illicit trade is malleable and routes depend on the type of object
and the socio-economic situation in source and transit countries, it is difficult
to find reliable facts on how exactly the illicit trade unfolds in the UK. What
can be inferred about the country, however, is that its geographic location and
long history with cultural objects renders the country a prime location for this
trade. The UK is also home to the English Channel and the Irish Sea, routes
that traffickers can exploit to transport cultural goods.**

In recent years, there have been several high-profile international cases that
have shed some light on how the illicit trade operates in the UK. One such
case involved smuggler and restorer, Jonathan Tokeley-Parry, who smuggled
antiquities from source countries and sold them to dealers and buyers in Lon-
don and New York. Tokeley-Parry’s detailed notes that were used to prosecute
him in the UK highlight how cultural objects arrive into the country.”> Toke-
ley-Parry would befriend local smugglers in Egypt and bribe officials to allow
objects to leave the country in violation of export laws.”® Moreover, he would

2 Simon Mackenzie and Donna Yates, ‘What is Grey about the “Grey Market” in Antiquities’ in

Jens Beckert and Matias Dewey (eds), The Architecture of Illegal Markets: Towards an Eco-
nomic Sociology of Illegality in the Economy (Oxford University Press 2017) 80.

24 Kerr (n13) 74.

25 Ulph and Smith (n 1) 95.

26 ibid 94.
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create false documentation for these objects and request the help of acade-
mics to declare that his items were not stolen.”’ He would then sell his items to
dealers and private buyers in the UK and other destination markets. Although
Tokeley-Parry was eventually apprehended and charged with handling stolen
goods, his is just one case that exemplifies the illicit trade that continues to oc-
cur in the UK. Other examples of the trade that have been linked with the UK’s
market are cultural goods that derive from Iraq and Syria. Regarding goods
from Iraq, they could have been moved through various countries in an effort
to hide their origins and to launder the items until they were able to be sold
‘legally’ to buyers in the UK.”® Similar patterns have also been cited as emerg-
ing from Syria, notably with terrorist groups having been linked with the sale
of cultural objects.”” However, it should be noted that the UK has implemented
statutory instruments in response to United Nations Security Council Resolu-
tions that address the illicit trade originating from Iraq and Syria. These spe-
cific instruments will be discussed further in the following chapter that ana-
lyzes the UK’s domestic legal framework.

Regarding the statistics associated with the illicit trade in cultural property, it
is also challenging to derive reliable numbers on stolen art or antiquities in the
UK, given the secretive nature of the trade.** However, what can be analyzed
is the impact of the art and antiquities market on the UK’s economy, as well
as its position in the global market. According to the British Art Market Fed-
eration, the UK’s art market is a global hub that is larger than the EU market
as a whole.” Although the UK has been impacted by the Covid-19 pandemic
and Brexit, the art market is slowly recovering.* In terms of the economic im-
pact of the market, it contributes approximately 1.6 billion GBP to the econ-
omy and is responsible for attracting tourism and investment to the country.*
Most importantly for the purposes of this paper, the UK’s significance in the
global market is directly correlated to the flow of art and antiquities into and
out of the country.* The British Art Market Federation argues that there is a
strong correlation between the growth of the art market and the import of art
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and antiquities.” This is evident in the UK, especially prior to Brexit, where the
flow of imports into the nation resulted in the UK becoming one of the largest
entrepot markets in the world.*® This type of market is characterized by goods
imported, traded, or stored with the potential to be exported onwards. How-
ever, it should be noted that the success of the import market has faltered fol-
lowing Brexit in 2020. Levels of imports of art and antiquities had somewhat
improved by 2022, but were only half of their domestic value as compared to
2015.%

As this section has outlined, the UK’s art and antiquities market is economi-
cally and culturally vital. This market, however, can be characterized as ‘grey’
and has rendered the UK an important destination country for illicit cultural
goods. In recent years, as described by the British Art Market Federation, this
formerly thriving market has been depressed by Brexit. As will be argued in
this paper, it is likely that the UK’s government is attempting to revive this
market by creating a deregulated climate that encourages imports. Unfortu-
nately, this deregulation further enables the grey market and has led to fears
that the UK will become a ‘hub’ for the illicit trade.

3.4 Key Actors in the Market

Adding to the previous section that has examined the contours of the UK’s
grey market, this section will analyze key actors in the market and their regu-
latory standards. It is important to note that not all players are examined, but
only those that are cited in the literature as influential in either perpetuating
the illicit trade or attempting to regulate it. It will be shown that the regula-
tory framework for the majority of these actors can be characterized as a form
of self-regulation that is not robust enough to deter participation in the illicit
trade.

3.4.1 Museums and Public Institutions

The first actors to be examined are museums and public institutions. Given
the public nature of these institutions, Green and Mackenzie have argued that
they are more aligned with the concerns of the international community to

3 ibid.
36 ibid.
37 ibid 18.
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preserve cultural property than with the art market.*® In terms of their reg-
ulatory standards, museums are governed by a Code of Ethics from the In-
ternational Council of Museums.* These ethics, which are also promulgated
by the Museums Association in the UK, require staff to exercise due diligence
when acquiring new pieces. They also reiterate that staff should notify the au-
thorities of any suspicion of illegal activity and should avoid exhibiting non-
provenanced items.*’ In the UK, the public presence of the museum seems to
provide a stronger incentive for these institutions to abide carefully to ethical
considerations. As the museum could be seen as an outward embodiment of
the UK’s relationship with cultural goods, it is vital for the museum to broad-
cast that the UK is upholding its international obligations.

However, in spite of their public stances against the illicit trade, museums and
public institutions do still occasionally partake in the illicit trade. As argued by
Ulph and Smith, Codes of Ethics do not provide in depth guidelines on how to
conduct due diligence, resulting in a level of self-regulation that also perme-
ates museums.”' Although governmental guidance in the UK does stress that
public institutions should carefully check documentation in order to not en-
gage in the illicit trade,* they have still been involved with unscrupulous deals.
One notable instance took place in 1994, when the British Library acquired
ancient Kharosthi scripts from Afghanistan. This problematic acquisition was
only publicly exposed in 2004, when it was argued that the acquisition led to
a rise in demand for similar cultural property and resulted in a campaign of
looting in the source country.* The British Library justified its involvement
with these smuggled items by arguing that it aimed to safeguard them in the
interest of scholarship.* Moreover, it asserted that it had dealt with a ‘rep-
utable’ dealer and decided to fund this project through a private benefactor to
avoid accepting government funding for this unprovenanced object.*® As just
this one example from the British Library demonstrates, museums and public
institutions can both become consumers in the illicit trade and fuel demand

38 Simon Mackenzie and Penny Green, ‘Criminalizing the Market in Illicit Antiquities: An Eval-
uation of the Dealing in Cultural Objects (Offences) Act 2003 in England and Wales’ in Simon
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for specific cultural goods. Although these actors justify their participation as
necessary for the scholarship, this justification does not excuse public institu-
tions from shirking their responsibilities. Nonetheless, the involvement of mu-
seums and public institutions in the illicit trade should not be overstated, as
they are perhaps the most regulated actors in the UK. Despite their regulation,
however, it is interesting to note that the most public facing of the actors in
the UK does still partake in the illicit trade.

3.4.2 Auction Houses

In addition to public institutions, auction houses are another pivotal actor,
accounting for 42% of the UK’s art market.*® Similarly to museums, auction
houses should abide by Codes of Ethics and due diligence obligations. Those
higher standards that apply to museums, however, are not replicated for auc-
tion houses, as they do not hold the same public interest positions.* Never-
theless, standards of due diligence and ethical acquisitions are promulgated by
the UK’s Council for the Prevention of Art Theft.*® This has also led to more
provenance information cited in the catalogues of influential auction houses,
such as Sotheby’s and Christie’s.* In spite of these calls for due diligence, auc-
tion houses remain shrouded in a culture of secrecy, or ‘privacy, as they re-
fer to it. Given their clientele of high net worth individuals, auction houses
are bound by confidentiality and are traditionally not required to fully detail
provenance of goods.” In the event that provenance is offered, auction houses
can be vague, referencing a ‘Swiss collector’ or a private family collection as
the object’s source.” Mackenzie and others highlight the case of Neil Kings-
bury as an example of the failure of auction houses to carry out due diligence
when acquiring cultural objects. Kingsbury was convicted of fraud for falsely
representing to Christie’s that he had inherited an Egyptian object from his un-
cle.”® With the help of authentication staff from the British Museum, it was re-
vealed that this object had in fact been smuggled and that Christie’s had failed
in its duty to inquire further into Kingsbury’s scheme. Although auction houses
have been involved in the illicit trade, it should be noted that current anti-
money laundering measures have put pressure on auction houses to comply
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more closely with due diligence and reporting obligations.* Ulph argues that
the promulgation of these measures has encouraged auction houses to guard
themselves from shadier business transactions.” This element of anti-money
laundering measures and their impact on the illicit market will be analyzed in
the next chapter.

3.4.3 Scholars and Conservators

In addition to museums and auction houses, scholars and conservators can
also play a part in the illicit trade. Although one must not overlook the ‘activist’
scholars that urge for the UK to effectively combat the illicit trade,” other
professionals can be exploited for their expertise. Traffickers can employ con-
servators to remove dirt from objects and to clean them from any informa-
tion that might reveal their source.”® This was seen in the case of HM Rev-
enue and Customs v Rias Issa Mohamad al-Qassas.”” This case involved a statue
that had been smuggled from Libya and sent through a complex network of
traffickers, eventually arriving to a conservator for valuation.”® The conserva-
tor, through his actions of cleaning and appraising the item, unknowingly re-
moved evidence of theft and aided in the illicit trade of this statue. Although
the item was eventually discovered to be trafficked and the criminal network
uncovered, this case demonstrates how conservators can contribute to the il-
licit trade when working in conjunction with traffickers.

With regard to due diligence and other ethical guidelines, the Institute of Con-
servation (“ICON”") does stipulate guidelines that professionals should follow
when dealing with cultural objects. However, Brodie argues that the guide-
lines are not stringent enough and do not elaborate on due diligence require-
ments.” Brodie cites the conservator’s action in the above Libyan case as an
example of the failure of professional ethical guidelines. The conservator in the
Mohamad al-Qassas case was not found to be in violation of guidelines, as he
successfully argued that he did not have any knowledge of the illegality of the
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statue and had exercised enough due diligence on his part.® In addition to the
work of conservators, academics can also be approached by traffickers to au-
thenticate items. This academic research into items, as demonstrated in the
British Library case from earlier in this section, can create market demand for
items and increase looting in source countries.” However, it has been argued
that in recent years due to the threat of prosecution under certain measures,
both conservators and academics have been wary of involving themselves in
these dealings.®* Although many professionals refuse to be involved with items
of dubious provenance, Brodie still argues that the involvement of a few can
have a disproportionate effect of spurring on the illicit market.%

3.4.4 Law Enforcement and Customs Agents

Before addressing the role that dealers play in the illicit trade, the role of law
enforcement agents that are involved in the regulation of this crime should be
considered. The UK has a dedicated Art and Antiquities Unit situated in Lon-
don’s Metropolitan Police that is composed of researchers and part time con-
stables that specialize in art crime.* The Unit also manages the London Stolen
Art Database and was initially successful in recovering stolen artwork. How-
ever, this Unit has substantially downsized in recent years and is underfunded.
In 2017, the Unit took a hiatus from investigation.” Although it did return back
to active duty, by 2022 it was composed of only five individuals.®® The scaling
back of police involvement and the years off duty are indicative of this crimi-
nal activity not being prioritized by law enforcement. Although society might
understand policing as important in the regulation of this crime, law enforce-
ment is limited through a lack of funding and a public antipathy to this crime
that does not endanger many lives domestically.”’ In addition to the police,
customs agents also play a role in curbing and regulating the trade. As the UK
thrives as an import destination for the illicit trade, customs agents at ports
or airports are often tasked with recognizing illicit cultural goods. However,
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customs agents tend to be limited in their knowledge of cultural goods and
cannot be solely relied upon to stop these goods from entering into the coun-
try.®® Quite remarkably, the UK government has in recent years countered that
police and customs agents are well equipped to handle the illicit trade. This
overstatement will be critically analyzed in the final chapter that examines the
impact of Brexit on the market.

3.4.5 Antiquities Dealers

The final actors that will be analyzed in this section are the antiquities dealers,
who are arguably the most important players in the perpetuation of the illicit
trade. Mackenzie argues that dealers are at the center of the illicit trade, as
their activities provide a source of demand for cultural objects and continue
to drive the market.*”” Their attitudes towards the trade are also illustrative
of how the grey market continues to thrive in the UK. In their criminological
studies of dealers, academics have highlighted how dealers justify their central
roles. Mackenzie argues that there is a culture of self-protection and igno-
rance that permeates the attitudes of dealers.”” Dealers also justify their ac-
tions as a means to save items that would otherwise be destroyed in their
source country, much like the attitudes that have been analyzed in the involve-
ment of the British Library in its 1994 acquisition.” Mackenzie highlights that
the dealers that he interviewed possess an entitlement to buy goods.” This
entitlement to buy cultural objects is reminiscent of the entitlement that has
been demonstrated in the UK since colonial times and is merely a continua-
tion of the narrative of cultural goods as ‘capital for the nation. Lastly, tech-
niques of neutralization are employed by dealers. They argue that since the
harmful effects of the trade are not felt in their destination countries, the ac-
tions that they take occur after the harm has been done and they should not be
held liable.” These attempts at justifying their participation in the grey market
demonstrate how dealers avoid the responsibility of the harm that this crime
creates globally. When dealers are not adequately deterred from continuing
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their involvement with the illicit trade, the grey market that they drive only
continues to grow.

Despite the overwhelming evidence that dealers drive the illicit trade in the
UK, they are also not exempt from due diligence obligations and Codes of
Ethics. In the UK, the Council for the Prevention of Art Theft drafted a Code of
Due Diligence that dealers in antiquities should abide by.”* However, due dili-
gence obligations remain as vague for dealers as they are for auction houses
and other actors explored earlier in this chapter. Although the Antiquities
Dealers Association in the UK has a Code of Conduct that sets out due dili-
gence requirements in some detail,” the literature has argued that dealers
largely operate in a system of self-regulation. Green and Mackenzie argue that
dealers are lightly regulated and can always claim that they have complied with
due diligence obligations to the best of their ability.” The self-regulatory en-
vironment dealers operate in effectively means that regulation will depend on
the amount that any individual dealer is willing to exercise.

Ultimately, this creates a fragmented regulatory environment where the indi-
vidual dealer can craft their own regulation. It has been argued that the cul-
ture of secrecy and the economic incentive in participating in the grey mar-
ket, destroys any notion of self-regulation being able to effectively curb the
illicit trade.” This lack of an effective regulatory framework could be attrib-
uted to the white-collar power of the dealers. According to Mackenzie, dealers
are not powerful in the traditional understanding of power - either by number
or corporate structure - but rather by the political and cultural connections
that they maintain through their clientele.”® Given their connections, dealers
have the tremendous power to lobby the government and lawmakers to en-
sure that their regulatory system remains ineffective, enabling them to carry
out their activities in the grey market. This power of the dealers will be exam-
ined in more detail in the following chapter which analyzes how these actors
were able to insert themselves into their own regulatory process.

3.5 Conclusion

As demonstrated in this chapter, the trade in cultural objects remains cultur-
ally and economically important in the UK. This chapter first analyzed the his-
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torical significance of the trade in cultural goods, arguing that the history of
the trade is tied to the UK’s colonial past and desire to accumulate goods as
‘capital for the nation’ Through the section that highlighted trade routes and
notable cases in the trade, it was then demonstrated that the UK’s market is
effectively ‘grey, and its legitimate market is always tainted with the potential
of the circulation of illicit goods. The first section of the chapter concluded
with an overview of the economic importance of the trade, highlighting that
the government has a vested interest in returning import levels to pre-Brexit
levels. Lastly, the role of the central actors that facilitate or regulate the grey
market was analyzed. It was argued that, in spite of ethical guidelines, these
actors overwhelmingly operate in a self-regulatory environment that does not
deter them from engaging in the illicit trade. Ultimately, this chapter provided
the background for the importance of the trade domestically and how power-
ful trade participants facilitate crimes through their lightly regulated environ-
ments. The trade lobby’s influence in the creation of ‘performative regulation’
is the subject of the following chapters of this paper.
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4 The Domestic Legal Framework to Combat the Illicit
Trade

4.1 Introduction

This chapter outlines the legal framework in the UK to combat the illicit
trade in cultural property. Although this chapter addresses the domestic legal
framework that continues to be in place to this day, it does not confront the
specific changes that have occurred following Brexit, as this will be examined
in the final section of this paper. This chapter begins the dive into the domes-
tic legal regime by offering a detailed critique of the criminal law measures
that exist in the country. It will be argued that in spite of some promising de-
velopments, such as the promulgation of anti-money laundering regulations,
the overall legal regime is fragmented and has not been a robust enough de-
terrent to stop actors from participating in the illicit trade. Next, the two spe-
cific instruments that address the illicit trade - the Dealing in Cultural Objects
(Offences) Act 2003 (“2003 Act”) and the Cultural Property (Armed Conflicts)
Act 2017 (“2017 Act”) - are examined. Through an analysis of the creation of
these instruments and the parliamentary rhetoric that accompanied them, it
will be argued that they can be understood as forms of ‘performative regula-
tion’ As the trade lobby was present in the crafting of these instruments, these
Acts were intentionally crafted to be ineffective and to allow the grey market
to continue to thrive in a lightly regulated environment. Lastly, the European
Union laws that were in place prior to Brexit are examined. Through the 2009
Export Regulation, the 2014 Return of Cultural Objects Directive, and the 2019
Import Regulation, the EU has created a harmonized framework that the UK
had previously benefited from. However, this chapter also concludes by con-
templating whether the EU’s framework could be deemed ‘performative’ argu-
ing that the EU’s regime should not be viewed as infallible. Ultimately, it will be
contended that the UK’s legal framework is unable to effectively curb the illicit
trade due to the powerful trade lobby’s influence in crafting its own weak reg-
ulation.

4.2 Criminal Law Measures: A Fragmented Framework

This chapter begins by examining the central criminal law measures that tar-
get the illicit trade. This section will not analyze all measures or explore the
civil law, as this would be outside the scope of this paper. In terms of the UK’s
specific criminal law offences in this field, the UK fiercely protects its own cul-
tural heritage. The Treasure Act 1996 requires that people report to the au-
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thorities all items that they find in the UK that appear to be ‘treasure’ for the
purposes of the Act in order to avoid prosecution.” This Act is complemented
by the Ancient Monuments and Archaeological Areas Act 1979, which preserves
sites of archeological value in the country.** However, prosecutions under this
Act are costly and offences limited to a small category of scheduled monu-
ments.* A central instrument that targets not only domestic cultural prop-
erty is the Theft Act 1968. Given prosecutorial familiarity with this Act, this is
the instrument that is used most frequently in this field.*” For the purposes
of the illicit trade where the theft most likely occurred outside of the UK, the
prosecution needs to prove that the theft took place abroad.*® This could be
straightforward if the criminal breaks patrimonial laws which vest cultural ob-
jects as property of the state, but might be more challenging to prove in other
scenarios. In addition to the Theft Act, the Bribery Act 2010 and the Fraud
Act 2007 can also be engaged. For instance, had the Bribery Act been in ef-
fect during the prosecution of Tokeley-Parry described in the previous chap-
ter, he might have also been convicted under this Act.* Fraud could also be
used to prosecute a seller for misrepresenting the country of origin or falsify-
ing provenance documentation, a pattern that occurs frequently in the illicit
trade.®

Another set of laws in the UK relate to the export of cultural objects. The cen-
tral domestic piece of legislation that governs exports is the Export of Objects
of Cultural Interest (Control) Order 2003. Any object deemed of cultural inter-
est requires an export license to be issued on behalf of the state by the Secre-
tary of State for Culture, Media, and Sport.*® These licenses are granted with
deference to the Waverley Criteria, which were introduced to protect impor-
tant domestic cultural objects from being exported outside of the country.”
Ulph and Smith argue that this export system, and specifically the EU licensing
system that was in place prior to Brexit, could be helpful in the reduction of
the illicit trade. They argue that the system provides a record of cultural ob-
jects and mandates provenance checks prior to export, making it more likely
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to stop the trafficking of goods.®® However, Kersel counters that the UK’s ex-
port framework is better suited to the protection of its own cultural heritage
than the curbing of the illicit trade.*® As export licenses are freely granted, the
UK routinely benefits from the cultural heritage of other countries being sold
past its borders.” Another law that confronts both imports and exports in this
field is the Customs and Excise Management Act 1979. This instrument pro-
vides powers and penalties to relevant authorities as it pertains to illicit im-
ports and exports of cultural property. However, this Act can be difficult to
prosecute under, given the secretive nature of the trade and the ability for
traffickers to smuggle objects undetected across borders.

As referenced in the previous chapter, the UK has also enacted domestic law
in line with the state’s obligations under the United Nations Security Council
Resolutions (*UNSCR”). These resolutions, notably UNSCR 1483, were enacted
to deter the removal of cultural goods from conflict zones and to protect vul-
nerable cultural heritage. The UK enacted these resolutions through the Iraq
(United Nations Sanctions) Order 2003, which made it an offence to possess
or deal with cultural objects illegally removed from Iraq past a certain date.”
This was relevant for the UK as London was historically an important market
for goods from the Middle East.” As Brodie argues, the effect of this Iraq Order
in 2003 was an almost complete depression of sales of these goods in auction
houses.” As the Order espouses a strict burden of proof where the posses-
sor needs to prove the legality of the object,” it is evident why public facing
auction houses would refrain from participating in sales that can easily lead to
prosecution. A similar piece of legislation has been created for the conflict in
Syria, namely the current Syria (The Syria (United Nations Sanctions) (Cultural
Property) (EU Exit) Regulations 2020.

Lastly, the rise of anti-money laundering (“AML") measures should also be an-
alyzed. Money laundering is the process by which the origins of property ac-
quired through illegal activities are concealed and made to appear as if they
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derived from legitimate means.” Through the various steps in money laun-
dering - placement, layering, and integration - the market in art and antiqui-
ties is especially vulnerable to criminals who seek to launder their illicit pro-
ceeds.” Once criminal proceeds are used to purchase cultural objects, the lack
of safeguards in the grey market renders it challenging to uncover the origin of
funds.” In order to combat this risk, the UK’s AML regulations are a powerful
tool. For instance, the Proceeds of Crime Act 2002 can be used to prosecute
art market participants, such as dealers and auction houses, who are involved
in money laundering through their normal commercial activities.”® Ulph and
Smith argue that the mens rea element is more readily established for this of-
fence - with no dishonesty required - and that art market participants should
take care to report money laundering suspicions in order to avoid prosecu-
tion.”

In recent years, AML measures have expanded in both the European Union
and the UK. The Money Laundering, Terrorist Financing and Transfer of Funds
(Information on the Payer) Regulations 2017 stipulate that art market partici-
pants involved with transactions of monetary values over a certain threshold,
should take better due diligence steps and conduct risk assessments.'”’ Infor-
mation on clients should also be collected and reported to prevent prosecu-
tion if money laundering has occurred. This has been further bolstered by the
Fifth EU Anti-Money Laundering Directive (“5AMLD”) which came into force
in 2020 in the UK. An important shift from this SAMLD is that dealers were
for the first time included in the regulated sector. This effectively signals that
dealers should also improve due diligence obligations to avoid prosecution.'”"

In terms of the impact of the AML measures on the illicit market, Ulph argues
that these measures will become an increasingly potent tool to combat this
crime.'”” As the mens rea element can be easily established and art market par-
ticipants are now part of a regulated sector for the purposes of AML, it could
be argued that the deterrent effect is substantial. Dealers and auction houses
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are required to conduct more due diligence for higher value transactions and
thus are perhaps less likely to engage with the illicit trade. The impact on the
market is best attested to by the British Art Market Federation publishing an
updated guideline for art market participants outlining what to expect from
the newly expanded AML laws.'”® Many have applauded the UK’s stringent sys-
tem and argue that other market states should learn from the UK’s approach.'**
However, Hufnagel and King counter that prosecutions are rare for money
laundering and that AML measures might have unanticipated consequences on
the field.'” They argue that these measures might create harmful effects on
the market and that they cannot be a ‘panacea’ for the regulation of the illicit
trade.'”® Ultimately, it can only be concluded that the effects of this expanded
AML regime are yet to be monitored and further researched in coming years.
Perhaps they will live up to their promises and slowly reduce the involvement
of key players in the trade, but that is yet to be confirmed.

As has been demonstrated in this section, the UK does have a variety of crim-
inal law measures in place to combat the illicit trade. However, this system is
fragmented and incohesive, rendering prosecutions rare in practice. Although
the Theft Act and the rise of AML measures in the last years is promising, the
UK’s fragmented system has not yet achieved the country’s publicly espoused
goal of reducing the illicit trade. The next section will analyze the two central
criminal law measures that specifically target the illicit trade, demonstrating
that these instruments have also not been as powerful as initially claimed.

4.3 Central Criminal Law Measures that Target the Illicit
Trade

This section examines two instruments from 2003 and 2017 that specifically
address the illicit trade. In order to provide the context for these instruments,
it should be noted that the UK, in line with other market states, has been re-
luctant to ratify the central international law instruments in the field. The UK
only ratified the 1970 UNESCO Convention in 2002, following increased in-
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ternational pressure to do so."”’ Similarly, the Hague Convention for the Pro-
tection of Cultural Property 1954 was only formally ratified in 2017. However,
the UK has not yet ratified the more vigorous 1995 UNIDROIT Convention on
Stolen or Illegally Exported Cultural Objects, due to time limitation concerns
and the negative impact that the market might face.'® The following sections
will examine the specific legal instruments that have been adopted as a re-
sult of the UK ratifying international conventions. The drafting of the 2003 and
2017 Acts will be analyzed, stressing the role that art market participants had in
crafting their own regulation. It will be argued that these two legal instruments
are forms of ‘performative regulation’ that have not substantially impacted the
illicit market or met their overstated claims.

4.3.1 Dealing in Cultural Objects (Offences) Act 2003

The central piece of legislation that targets the illicit trade in cultural property
is the Dealing in Culture Objects (Offences) Act 2003 (“2003 Act”). This Act es-
tablishes the offence of acquiring, disposing, importing or exporting unlaw-
fully removed cultural objects."” To understand why this Act was impactful
at least on paper, one should first examine its legislative history. Prior to the
2003 Act, there was a gap in the domestic legislation, whereby there was no
general criminal offence that covered handling goods illegally exported from
a source country." This lacuna in the law was addressed by the Minister of
the Arts in 2000 through the creation of a Ministerial Advisory Panel on the
lllicit Trade in Cultural Objects (“ITAP")." ITAP was also spurred on by ac-
tivist archaeologists that highlighted the role of the UK in the illicit trade and
the need for the criminal law to fill this lacuna."* The Panel ultimately rec-
ommended that the UK accede to the 1970 UNESCO Convention and create a
specific criminal offence that targets the illicit trade. These recommendations
circulated Parliament as a Private Member’s Bill, marketed as an opportunity
for the government to respond to the cultural destruction taking place during
the war in Iraq."™
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Throughout the passage of the Bill in Parliament, several politicians active in
the trade affirm that the Bill is necessary and that the illicit trade should be
curtailed. However, they also reiterate that any legislation must not deter the
legitimate market or render it more difficult to conduct business.™ Richard Al-
lan, in support of the Bill, stresses that legitimate dealers should have “nothing
to fear” from this legislation, as the impact on them would be minimal."® Lord
Brooke of Sutton Mandeville, a pro-market member of the House of Lords with
ties to the British Art Market Federation, argues that the country’s art market
is recognized globally for its expertise and has a reputation for abiding by the
law."® His speech blames the illicit market on a few ‘bad apples’ in the trade,
suggesting that this Act would be an adequate response from the UK to deter
these individuals. As seen through these speeches from Parliament, it is evi-
dent that the government prioritized the needs of the art market over the need
to criminalize the illicit trade. Although it was argued initially that the creation
of the 2003 Act sent a strong message to the world that the UK was committed
to upholding international standards," this paper will refute this argument by
demonstrating that this legislation was merely a form of ‘performative regula-
tion’.

Green and Mackenzie in their article from 2008 coined the notion of ‘perfor-
mative regulation’ with specific regard to the role of art market participants
in the creation of the 2003 Act. They argue that the presence of the trade at
all stages of the legislative process, resulted in white collar criminals design-
ing legislation to protect their business interests."® Although this paper does
not suggest that all market participants are white collar criminals or dishon-
est in their trade, it cannot be denied that the trade purposefully injected itself
in the regulatory process to craft an Act that would be ‘toothless’, or ineffec-
tive, in practice. The trade’s support of the legislation was strategic, as it pre-
ferred to play a role in crafting its own lenient regulation rather than having
more aggressive rules thrust upon it."” The market participants achieved their
aims through a variety of methods. Through their power, as explored in the
first chapter, dealers and auction houses were able to use their connections to
serve as lobbyists and become members of the ITAP Panel.””° It is argued that
from the beginning of the discussions in ITAP, the debate was geared towards
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market interests, as all decisions were framed around the question of what
kind of regulation the trade itself would accept.” Ultimately, the trade’s pow-
erful lobby resulted in the creation of a toothless piece of legislation.** Perfor-
mative regulation, as outlined earlier in this paper, is regulation that is not for-
mulated to solve an issue, but rather to create the appearance that the problem
is being addressed.”” The performative nature of the 2003 Act is shown by the
interaction of the trade lobby and the government. Green and Mackenzie ar-
gue that there was not any indication that the government, influenced by the
trade lobby, had any serious desire to stop the trade.”™ In fact, the economic
value of the grey market and the political influence of the dealers were all fac-
tors that legislators considered when drafting this Act.”® Therefore, there is
a strong argument to be made that the UK only ‘performed’ through this Act,
to both domestic and international audiences, that it was adequately doing its
part to curb the illicit trade.

The toothless and performative nature of the Act has been proven repeatedly
in the past two decades since its enactment. Academics that have highlighted
the fatal flaws in the Act stress the following three issues: the proof problem,
the narrow scope of the Act in practice, and the reception of the Act by profes-
sionals. The central issue is the problem of proof, more specifically the diffi-
culty in establishing all of the elements of the offence. The mens rea of ‘know-
ing or believing’ will not be established by mere suspicion on the part of an art
market participant or their failure to carry out due diligence steps.”® Green
and Mackenzie argue that given the power of the dealers in drafting the Act,
this mens rea element was intentionally watered down, as the trade lobby
would not accept higher standards.”’ Issues of proof are also compounded by
the small amount of paper records left in the secretive trade, making it diffi-
cult for the prosecution to establish the required evidence in cases.””® The dif-
ficulty to establish proof of the offence is so severe that this Act remains at the
bottom of the offences that the police and prosecutors use in this field."*

Next, the scope of the Act is limited in terms of the objects that are encom-
passed in it. The ‘tainted’ element of the offence, as described in section two of
the Act, does not include within its definition illegally exported cultural prop-
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erty.”® Green and Mackenzie argue that this choice in crafting the wording as

‘tainted’ cultural objects limits a considerable amount of goods from the scope
of the Act.”" Lastly, the reception of the Act by professionals has demonstrated
that the trade is well aware of the Act’s shortcomings. Market participants are
aware that the Act does not require them to increase due diligence or change
their business habits. This was expressly confirmed by the Department of Cul-
ture, Media, and Sport in 2004 when it issued reassuring guidance to art mar-
ket participants, stating that they do not need to change their normal habits."**
Although Green and Mackenzie argue that some dealers have changed their
habits out of fear of prosecution, they ultimately conclude that the Act fails on
its deterrent premise.” This conclusion has been proven right, as in the nearly
two decades since its enactment, the Act has only generated one prosecution
in 2016 in a domestic theft case.” The toothless nature of the Act has only re-
inforced the argument that the Act was merely adopted as a performative ges-
ture by the government.

4.3.2 Cultural Property (Armed Conflicts) Act 2017

In addition to the 2003 Act, the Cultural Property (Armed Conflicts) Act 2017
(“2017 Act”) is the second piece of legislation that specifically addresses cul-
tural property. The 2017 Act prohibits dealing in cultural property unlawfully
exported from occupied territory. This Act was created in response to the
Hague Convention for the Protection of Cultural Property in the Event of
Armed Conflict 1954."* As of 2017, following a failed draft bill in 2008, the UK
has implemented the 1954 Hague Convention and its protocols.”*® Although it
is a positive development that the UK finally ratified the Convention, Jachec-
Neale argues that this legislation is a mere formality, as the UK’s armed forces
have de facto observed these rules for decades.”” Moreover, the scope of this
Act is incredibly narrow and only involves those goods which were exported
from an occupied territory. This Act does not address any of the shortcomings
of the 2003 Act or improve the possibility of criminal prosecution for partici-
pants in the illicit trade.
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Based on the UK’s governmental guidance on the 2017 Act and transcripts from
Parliamentary debates, one could also argue that this Act is another form of
‘performative regulation’. In the government’s guidance on the Act, the govern-
ment stresses that reputable dealers who gain temporary possession of cul-
tural goods and discover later that these items were unlawfully exported, will
not be subject to prosecution.®® Although this is a reasonable stance for the
government to take as to not unjustly punish dealers, it is remarkable that
the government once again clearly emphasized that dealers should not fear
the law. It appears that the government is only intent on prosecuting those
proverbial ‘bad apples), instead of changing the grey market culture that en-
ables white collar criminals to thrive. This 2017 Act, like the 2003 Act, assures
dealers that they do not need to fear prosecution as long as they carry out
their regular forms of regulation. However, as examined earlier in this paper,
these checks amount to self-regulation and have resulted in a fragmented reg-
ulatory framework that has facilitated the growth of the illicit trade. In that
sense, this Act does very little to encourage dealers to change their habits in
order to curb the illicit trade.

Lastly, some of the statements in the House of Commons during the passing
of the Act reaffirm the importance that the government places on protecting
market interests. Edward Vaizey argues that given the ‘noble’ profession of
dealing in arts and antiquities, any dealer will report suspicion of trafficking
immediately to authorities."” He argues that honest dealers, which he claims
are the majority, do not have anything to fear from the 2017 Act. Tracey Crouch
also stresses that the art market, and particularly the British Art Market Feder-
ation, was involved in the drafting of the Bill and was instrumental in explain-
ing the potential impact of the Act on this ‘important economic sector’."*’ In
these statements, the influence of the art market in the drafting of its own leg-
islation is again evident. Although the influence of dealers is not as explicit in
the 2017 Act as compared to the 2003 Act, the pattern of ‘performative regu-
lation’ being instigated through a powerful trade lobby is visible here. Another
aspect of performance evident in the House of Commons debate, is that many
politicians stress that the current legal system is strong enough to combat the
trade and that the UK is ‘sending a strong message’ by formally accepting the
1954 Hague Convention. Karen Bradley argues that this 2017 Act will only give
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the system ‘teeth’ and more deterrence power.”' Through these statements,

it is evident that politicians are ‘performing’ that the UK’s legal framework is
robust enough and that the country is successfully curbing the illicit trade.
Politicians do not address the actual problems that exist in the grey market
or offer any sustainable solutions, rendering their statements merely perfor-
mative. This performance has only been further confirmed by the fact that no
prosecution has as of yet arisen from this Act.

44 The European Union Framework

To conclude this chapter, the European Union framework that was in place
prior to Brexit will be examined. This section will only set out what EU law
aimed to achieve, whereas an in-depth outline of the UK post-Brexit will be
analyzed in the next chapter. Particular focus will be given to the Import Reg-
ulation from 2019, as the UK’s market thrives on imports and the majority of
the literature has centered on this Regulation. Moreover, the potentially per-
formative nature of EU import laws will also be contemplated, in line with the
previous critiques made of the UK's regulatory framework.

The literature highlights three central regulations that are in place in the EU:
the Export of Cultural Goods from EU Regulation No 116,/2009; the Return
of Cultural Objects within EU, Directive 2014/60; and the Import of Cultural
Goods within the EU, Regulation 2019,/880. To begin with, the 2009 Export
Regulation creates common export guidelines for cultural objects that are in
the EU. This system depends on cooperation and mutual recognition between
member states. If a national export license is granted, an EU license will nor-
mally be granted in recognition of national laws.'** The exporting system acts
as a check for the lawfulness of exported cultural goods on two levels. These
goods are first checked by the national authorities of member states and then
by customs at export.*® Hausler and Mackenzie-Gray Scott argue that the ex-
port of cultural goods in Europe is an area that is strengthened by mutual co-
operation and all member states applying more safeguards on exports.”** The
next Directive from 2014 is one that simplifies the process for the return of
cultural objects in the EU. This was deemed necessary after the abolition of
customs controls in the EU, as people could easily remove cultural objects
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from one member state and enter another without border controls."* In brief,
the 2014 Directive aligns itself with the 1995 UNIDROIT Convention in terms of
the process for return and extension of time limitations of cultural objects.*°
In the UK, this directive briefly closed a lacuna in the law, as English courts do
not generally enforce foreign export laws."*’

However, arguably the most important and researched area for the EU in this
context, is the 2019 Import Regulation. The Regulation was initiated to ad-
dress the lack of import controls at borders for illegally exported cultural ob-
jects coming into the EU."*® Vigneron and Granet argue that this effectively led
to an increase of port shopping in the EU, as traffickers purposely exploited
states with weaker import controls."*” For London’s art market in particular,
this meant that the country’s generous laws on imports were exploited by traf-
fickers who funneled goods into the large art market."” This new Regulation
sets out a uniform import and licensing system as a response to this issue.
This Regulation aims to prevent illicit trafficking by ensuring that those who
trade in cultural property provide evidence of the legality of their items.”
Many have heralded this Import Regulation as vital for the fight against illicit
trafficking, as this more rigorous system should deter criminals from import-
ing illegal cultural goods into the EU. However, this Regulation has also been
sharply criticized, most prominently by art market participants. These actors
have argued that the requirements are too strict and will substantially limit the
legitimate market and flow of imports into the EU." Szabados, however, ar-
gues that this concern is overstated, as there has not yet been significant fall-
back in the market due to this new system.””* Nonetheless, the long term ef-
fect of the 2019 Import Regulation should be monitored in the next years, with
specific regard to whether it is able to balance the need to curb the illicit trade
with the interests of the legitimate art market.

As many academics have praised the EU’s 2019 Import Regulation as an impor-
tant step for the international community, it is vital for this paper to contem-
plate whether this new system is effective in substance or merely a form of
‘performative regulation’ to appease the public. The performative nature of the
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EU framework has in fact been indirectly addressed by some academics with
regard to the 2019 Import Regulation. Although academics have not expressly
referenced ‘performative regulation’ as coined by Green and Mackenzie, they
have alluded to some of the issues regarding the effective implementation of
the 2019 Regulation. De Jong argues that if the Regulation is not implemented
well, it runs the risk of becoming a ‘paper tiger, or an instrument that is im-
pressive on paper but not effective in reality."”* This paper tiger analogy is sim-
ilar to the manner in which Green and Mackenzie characterized the performa-
tive nature of the UK’s own laws. De Jong also argues that some practical issues
have not been resolved through the Regulation, specifically citing the role of
customs. Given that customs agents are generally not trained to identify or re-
spond to the complexity of the illicit trade in cultural property, the Regulation
might fall short of effectively protecting these goods.”” Some of these pitfalls
might already be known to traffickers who will attempt to circumvent the Reg-
ulation and continue to grow the illicit market."®

Another factor that can lend itself to a performative aspect of the Import Reg-
ulation is that the trade lobby was also present in its creation. Dehouck ar-
gues that lobbyists were able to change the initial provisions of the Regulation,
specifically introducing minimum age thresholds for the law to apply and ex-
cluding objects of lower value.””” Dehouck argues that the Regulation replicates
some of the issues that have been encountered in national and international
frameworks to combat the illicit trade. One of the main issues she cites is that
the concerns of the legitimate art market are always weighed against the need
to criminalize the illicit trade. This often leads to instruments that are not as
effective as they should be in changing the market and discouraging participa-
tion in the trade.”® Therefore, although this is speculative at this early point, it
could be argued that the 2019 Import Regulation is also performative to some
extent. As in the UK, the interests of the trade lobby might have penetrated
the EU’s framework to render the regime only effective on paper. As reiterated
previously, however, the effects of the Regulation should be monitored closely
in order to confirm or refute some of the academic warnings of this law’s ef-
fectiveness.
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45 Conclusion

This chapter has outlined the domestic legal regime that the UK has adopted
to combat the illicit trade. By first examining the specific criminal measures
that the UK has adopted, it was demonstrated that the UK has created a frag-
mented system that renders prosecutions rare and does not effectively deter
participation in the illicit trade. Although some criminal measures are better
suited at deterring participants from becoming involved with the trade, such
as the expansion of AML laws, the UK’s overall regime is unable to stop this
trade. This chapter then examined the 2003 and 2017 Acts that are marketed
as the UK’s central instruments in this field. Despite the initial promises that
these measures would be effective, it has been argued that they are merely
forms of ‘performative regulation’. Powerful art market participants that were
involved in the creation of both of these instruments were able to craft leg-
islation that was effective only on paper and would not substantially change
the grey market. Lastly, the European Union measures that exist to combat
the illicit trade were also examined. Although the EU has created a harmo-
nized framework in the field, it has also been argued that perhaps some of the
EU’s measures are also performative. To expand on the conclusions of this sec-
tion, the following chapter analyzes the post-Brexit changes to the UK’s legal
regime and the extent to which the current framework fits into the pattern of
‘performative regulation.
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5 Post-Brexit Challenges and ‘Performative Regulation’

5.1 Introduction

This chapter explores the post-Brexit challenges that have arisen in the UK’s
legal framework. ‘Brexit, namely the UK voting to leave the European Union,
was the result of a referendum in 2016.”° The decision to officially leave the
EU in 2020 created difficulties for the UK’s cultural property regime regard-
ing which EU laws to retain or revoke. In order to explore these changes, this
chapter begins by examining the key challenges that Brexit has created for the
trade in cultural goods. These challenges include: the revocation of the central
EU measures in the field; the unique trade situation that has arisen in North-
ern Ireland; the complexities of the Windsor Framework; and the growth of
freeports. Through these challenges, it is argued that the UK has adopted a
deregulated legal regime that has rendered the country increasingly attractive
to traffickers. Next, this chapter analyzes whether this new approach could
also be deemed as a form of ‘performative regulation, and is merely a continu-
ation of the pattern of performance that has developed in this field. This is un-
dertaken by analyzing the Parliamentary debate during the revocation of the
EU’s 2019 Import Regulation and unraveling how the government publicly jus-
tified its decision to deregulate. It is argued that this current framework could
also be understood as performative, as the government is continuing to only
‘perform’ that its deregulated system is able to curtail the illicit trade. This
is a form of performance, given that the government’s statements contradict
the reality of the UK’s deregulated legal framework and increasing concerns
that the country will become a hub for the illicit trade. Moreover, it will be
demonstrated that the trade lobby was also present in the government’s deci-
sion to continue in this pattern of performance. Lastly, this chapter ends with
an analysis of both general and specific post-Brexit reform suggestions that
could be implemented in the country. Through a variety of measures, such as
strengthening due diligence requirements or introducing stricter import con-
trols, it will be demonstrated that reform is urgently required. However, these
reform proposals are also balanced with the acknowledgement that the cur-
rent political climate does not appear to be open to these suggestions, thus
rendering it difficult to change the UK’s grey market substantially.
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5.2 Post-Brexit Challenges

While the UK was a member of the EU, it benefited from the harmonized sys-
tem that the Union has crafted. However, as the UK no longer forms part of
the Customs Union, it was decided by the UK to revoke the central laws in the
EU’s cultural property regime. As a result, the UK has adopted a deregulated
approach that runs counter to the stricter regime in most of Europe. As a con-
sequence of this new approach, academics have warned of a number of chal-
lenges that have now arisen. First, the revocation of Regulation 116,/2009 for
the Export of Cultural Goods has resulted in the final check for goods coming
from the EU now occurring outside of the UK. This can potentially limit the
amount of goods entering the UK from the EU, as higher export standards are
imposed in the EU."’ This might cause a fall in imports, having a negative im-
pact on the UK’s antiquities market. In terms of the revocation of the Return
of Cultural Goods Directive 2014/60, a gap has emerged in the UK’s domestic
law that was previously bridged by the EU’s Directive. There are no longer any
instruments that specifically facilitate the return of cultural goods exported il-
licitly, given that the UK generally does not enforce export laws of other juris-
dictions."

The most discussed EU Regulation, however, has been the 2019 Import Reg-
ulation that the UK has revoked. This Regulation was revoked by the Intro-
duction and Import of Cultural Goods (Revocation) Regulation 2021, which will
be examined in some detail in the following section. This decision to revoke
has been controversial, with academics arguing that yet another gap is visi-
ble in the UK’s domestic law that this EU legislation had briefly bridged.'** Vi-
gneron and Granet argue that the existing domestic legal framework is not
strong enough and does not address the same issues as the Regulation.'®® This
has created a weaker domestic framework post-Brexit, where the level of pro-
tection for imports that exists in the EU simply no longer exists in the UK.
Baumgartner warned prior to the revocation that without a uniform approach,
gaps will appear in the UK that will put the country at a disadvantage from the
more comprehensive approach that the EU has taken.'® Others, like Rogers,
have argued that the UK has made an enormous misstep by rejecting the 2019
Regulation that is both ‘urgent and necessary’ for the continued fight against
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the illicit trade.® More fears have manifested from academics suggesting that

the UK will become a hub for the illicit trade due to its revocation of this EU
law.'®® Although no data has yet emerged in terms of the impact of the revoca-
tion on the illicit trade, this is a serious concern that the government has not
adequately addressed. Conversely, as demonstrated in the last chapter, one
could argue that the EU’s framework is also performative and will not effec-
tively curb the illicit trade. The academics that have been maintaining that the
UK can only fight the illicit trade by reintroducing the 2019 Import Regulation,
are perhaps overly eager regarding the impact of this EU law.

Another issue that has emerged in the UK has been the trade situation created
by the Northern Ireland Protocol annexed to the UK-EU Withdrawal Agree-
ment. This Protocol was created in response to the obligations of the Good
Friday Agreement 1998, which put an end to the ethno-nationalist conflict in
Northern Ireland. One of the central stipulations of the Good Friday Agree-
ment was that a hard border would be avoided in Ireland.'’” Given that North-
ern Ireland is part of the UK and the Republic of Ireland is a member state of
the EU, it was ultimately decided that the new border between the UK and the
EU would be located in the Irish Sea. As a result of this sea border, this effec-
tively means that Northern Ireland is obliged to comply with the EU’s customs
and internal market rules as it relates to trade.'®® With regard to the laws that
target illicit cultural goods, this has created a framework where the EU’s laws
remain intact in Northern Ireland, but not in the rest of the UK. As Vigneron
and Granet contend, a complex situation has arisen where different statutes
and controls apply throughout the UK. In terms of the potential impact on
the illicit trade, traffickers will likely target the fragmented nature of the UK’s
laws and will exploit any areas where the law is unclear, or customs does not
enforce it properly. This Northern Ireland framework has created a number
of loopholes that the government may not have sufficiently considered when
choosing to revoke EU regulations in all of the UK, apart from Northern Ire-
land.
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Moreover, this has been further complicated by the advent of the Windsor
Framework in 2023. Due to political disagreements over the initial framework
agreed to between the EU and the UK, the Windsor Framework has attempted
to design a system that imposes less trade barriers in the UK. This new system
has created ‘red and green lanes’ for all goods moving from Great Britain -
England, Wales, and Scotland - into Northern Ireland. Under the red lane, for
those goods that are headed for the EU, a full check of customs and decla-
rations applies.”® Conversely, under the green lane, for those goods that are
only headed for the UK, fewer checks and customs apply. With regard to the
potential impact on the illicit trade, there has not been any research yet that
has specifically highlighted the complexities of the Windsor Framework. How-
ever, there are several challenges that can be inferred from the Framework
as it currently stands. For one, the Framework can only function properly if
the UK is strict on labelling goods and ensuring that all goods are being sent
through proper channels.” In terms of the threat of trafficking, it is proba-
ble that goods can enter one country in the UK - without the Import Reg-
ulation 2019 applying - and enter Northern Ireland through the green lane.
From there, goods can travel further on to the EU, by circumventing red lane
arrangements, or continue to travel on to their final destination. It can be
argued that the red and green lane system can only be effective if customs
agents are sufficiently trained in the field of cultural property, and all dec-
larations and forms are meticulously completed. However, this might not be
the case as it relates to the illicit trade in cultural property. Traffickers of-
ten forge documentation, and law enforcement has not been trained to iden-
tify the illicit trade. As these challenges have demonstrated, it is clear that the
Windsor Framework has opened another path for the illicit trade that has been
made possible as a result of the UK revoking the EU’s more stringent cultural
laws.

A final challenge created by Brexit has been the government’s proposal to
expand the freeport project in the UK. Through the expansion of freeports,
which are secure storage facilities located around airports and docks, traf-
ficked cultural goods are likely to enter the UK without much inspection."”
Freeports are relevant for the art market, as the secrecy and tax exemptions
that they provide have often been entangled with the illicit trade. For instance,
the Geneva Freeport in the 1990s was linked to a network of looted antiquities
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that benefited from the freeport’s confidentiality and ability to house goods for
as long as required.” Although many freeports have been exposed in recent
years for scandals relating to the illicit trade, they remain an attractive eco-
nomic proposition for governments. For the UK specifically, its freeport pro-
ject was spearheaded by politicians post-Brexit, citing the creation of these
freeports as an avenue to attract investment and boost employment in the
country.”™ As of 2025, several freeports that the UK's government had
promised post-Brexit have been opened and others are in development.”

Worthy argues that the UK’s freeport project would have some competitive
edge over other parts of Europe, given its position outside of the EU and its
important harbor status."”® However, freeports have also been cited as a po-
tential pathway to rendering the UK more attractive to traffickers. Given the
UK’s important position in the global art market, it is evident that a large part
of these freeports will be used for secure art storage."” Although freeports are
‘obliged entities’ under 5AMLD in the UK and must take precautions to moni-
tor money laundering, Worthy argues that strict anti-money laundering regu-
lations need to be in place in order to disincentivize trafficking."” As this new
wave of freeports have recently become functional, it is worth monitoring the
situation to examine whether there have been some indications of the illicit
trade profiting from freeports.

More generally, there is a strong link to be made between the government an-
nouncing the expansion of freeports, notorious for their role in the illicit trade,
and its decision to deregulate its cultural property regime. Perhaps it could
be argued that the UK is economically motivated to deregulate, in order to at-
tract more investment through freeports and increase the amount of imports
to London’s art market. Although this remains a speculative link, it is evident
that the current deregulation and freeport expansion have created a system
that can be easily exploited by traffickers that wish to take advantage of the
UK’s fragmented laws. This might provide an economic boost for the nation as
imports rise, but the cost may well be the continued destruction and sale of
global cultural heritage.

173 ibid 266.

174 ibid 260.

175 Tom Espiner, ‘UK pledges thousands of new jobs in freeports plan’ BBC (London, 25 October
2024) https: //www.bbc.com /news/articles/c0j8w73pdn8o (accessed 6 April 2025).

176 Worthy (n 172) 254.

177 ibid 255.

178 ibid 254.

Next Generation Nr. 15 | 43


https://www.bbc.com/news/articles/c0j8w73pdn8o

5.3 Performative Regulation Post-Brexit

As demonstrated in the previous section, the UK post-Brexit has developed a
deregulated framework that has led to concerns that the state will further at-
tract the illicit trade. However, what has not been expanded on in the litera-
ture, is the concept of ‘performative regulation’ as it regards the UK’s political
decision to abandon the EU'’s stricter guidelines. This section seeks to extend
Green and Mackenzie’s analytical framework to the UK’s recent approach, by
analyzing how the UK has publicly justified its decision to deregulate in this
field. This will be done through an examination of a parliamentary debate in
the House of Lords on the Revocation of the EU’s 2019 Import Regulation. This
House of Lords debate provides insight into how the UK’s government ‘per-
forms’ that its own framework is strong, whilst confronted with the reality of a
weakened and exploitable legal regime.

At the start of the debate, Lord Parkinson of Whitley Bay argues in support
of the revocation by stating that the legislation is ‘redundant], as the UK is no
longer part of the EU and the regulation is specifically created for member
states.” Lord Parkinson continues by citing the government’s central argu-
ments for revoking the 2019 Import Regulation. He first argues that the EU’s
framework is complex and would only deter imports into the UK for sale on the
legitimate art market.”®® This prioritization of the art market is reminiscent of
the debate on the 2003 and 2017 Acts, and it demonstrates that the UK’s gov-
ernment likely continues to be influenced by a powerful trade lobby. The sec-
ond point that he makes is that the UK already has sufficient means to tackle
the trade. Lord Parkinson illustrates this argument by listing the many reg-
ulations that exist and the various international instruments that the UK has
ratified.”®" However, in a think tank piece, Rogers counters the government’s
argument by stating that the UK’s current framework is more complex and
deregulated than ever before."® This has also been demonstrated throughout
this paper, as it has been argued that the UK’s regime in this field is fragmented
and can be deemed largely performative. Another point raised by Lord Parkin-
son is that Northern Ireland will not be used as a gateway for illicit goods, as
this would be too expensive and lengthy for traffickers."® He also adds that the
UK’s customs and border agents will do ‘their utmost’ to prevent illicit goods
from entering into the UK and onwards from Northern Ireland."®* Rogers coun-

179 HL Deb 30 June 2021, vol 813, col 210 GC.
180 jbid, col 211 GC.

181 ibid.

182 Rogers (n 165) 5.

183 HL Deb 30 June 2021, vol 813, col 220 GC.
184 ibid, col 221 GC.

44 | Next Generation Nr. 15



ters that this will likely not be the reality, given that customs agents are not
equipped for the illicit trade and that Northern Ireland’s many loopholes can
be exploited by traffickers.® Her arguments have also been echoed in the pre-
vious section of this paper, in addition to the challenges that the new Windsor
Framework poses to the entire system.

As demonstrated by the government’s position throughout the debate, the UK
is once again ‘performing’ that its own laws can effectively tackle the illicit
trade. However, this is contrary to the reality of the situation, where the il-
licit trade has not been effectively curbed due to the performative regulation
adopted in this field. It appears that the UK’s approach post-Brexit has been
to continue in its tradition of ‘performance’ that has been evident in all ma-
jor legal measures in the past decades. What is more remarkable in this post-
Brexit era is that the UK’s government is ‘performing’ its decision to deregulate
as an example of its ability to effectively address the illicit trade. This is the
first time that the government has politically performed a decision to revoke
an instrument in this context. Nevertheless, ‘performative regulation’ can still
be applied as an analytical framework here, as the government is merely ped-
dling the appearance that its own deregulated system is robust, rather than
creating a framework that is effective in substance.

It should also be acknowledged that several participants in the House of Lords
debate publicly criticized the government’s performative stance. Lord German
cites two particular issues that he sees in the current regime, namely that the
UK’s current framework is not strong enough to prevent imports of illicit cul-
tural goods and that the decision to revoke will lead to a loss of international
reputation.®® Lord Clement-Jones adds to Lord German’s critique by stating
that he believes that the government’s decision to revoke has been due to “lis-
tening to the wrong advice” and being in “the pockets of the art dealers™’
This particular argument is reminiscent of what Green and Mackenzie have ar-
gued was the reason for the toothless nature of the 2003 Act. Although this
is speculative, this argument could be extended to the UK government’s de-
cision to deregulate post-Brexit. Perhaps dealers and art market participants
lobbied the government to create a favorable framework for the market that
did not include the ‘unnecessary complexities’ of the EU’s regime. The prior-
itization of the art market was made clear by Lord Parkinson’s opening state-
ment in the House of Lords, as well as the explanatory memorandum that was
released with the revocation. In point 7.2 of the memorandum, the government
emphasizes that although it supports the stated aims of the EU Regulation,
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it “has always been skeptical that the Regulation would achieve its aims and
is concerned with the potential detrimental effects on the legitimate trade in
cultural goods™ These statements from the government could indicate that
there had been some presence of the trade lobby in the decision to revoke, as
there had been throughout all other major UK laws in this context.

The government’s response to the above critiques during the House of Lords
debate further solidifies its performative stance. Lord Parkinson reiterates
that the government does not believe that its own system is legally deficient
by citing as proof that the UK has a “strong record of finding and returning un-
lawfully removed cultural goods.™® He adds that this strong record is enough
to not damage the UK’s international reputation, as the government is contin-
uing to do its utmost to fight the illicit trade outside of the EU’s framework.
Lord Parkinson also responds to Lord Clement-Jones regarding his suggestion
that the government is influenced by art market participants. He stresses the
renowned reputation of the art market as evidence that it does not act in an
‘underhand way’ and argues that Lord Clement-Jones was wrong to speculate
on the merits of the highly esteemed market."’

The government’s response to these concerns raised in Parliament is demon-
strative of the UK’s continued performance in this area, rather than addressing
the real issues that underlie the illicit trade. By ‘performing’ that the UK and
its art market are leaders in the protection of cultural objects, the govern-
ment is attempting to craft an illusion of competence in spite of its contro-
versial decision to deregulate. However, this image that the government has
attempted to create, is in sharp opposition to the fragmented and complex re-
ality post-Brexit and the serious challenges that deregulation poses. As this
chapter has alluded to, there are perhaps a number of reasons as to why the
government has decided to deregulate in regard to cultural property. In ad-
dition to prioritizing the concerns of the legitimate art market, the UK’s ex-
pansion of freeports will benefit from a deregulated system that encourages
imports and investments. This economic concern post-Brexit seems to trump
any actual concern for the protection of illicit goods entering the UK's large
import market. In this current situation, the UK is attempting to salvage its
international reputation by continuing in its pattern of ‘performance’ These
motives remain speculative, but given the manner in which the literature has
described the adoption of previous regulations in the UK, it can be argued that
the decision to deregulate fits into this narrative of performance.
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5.4 Recommendations for Reform

Given the challenges that now confront the UK in the wake of Brexit’s dereg-
ulation, this final section will analyze the potential avenues for reform. What
should be stated from the outset, however, is that several recommendations
provided by academics are perhaps unrealistic in the current post-Brexit po-
litical climate. Moreover, given the performative nature of the regulations that
already exist, there could also be the challenge that any new regulations that
might arise in this field would only follow in this established pattern of per-
formance. Nonetheless, it is worthwhile to contemplate how to address the
unique challenges in the UK in order to create a framework that can poten-
tially curb the illicit trade.

As this paper has devoted much space to the specific criminal law measures
that exist to tackle the trade, namely the 2003 and 2017 Acts, this is perhaps
the best topic to begin this analysis with. The literature itself, however, does
tend to be silent on the issue of how to reform these criminal measures. This
is somewhat surprising as there has been much criticism on the toothless na-
ture of these laws, including in the recent 2019 Import Regulation debate when
Lord Clement-Jones reaffirmed that the laws are routinely unenforced.” Per-
haps this lack of any suggestion to change the criminal measures can be at-
tributed to academics’ awareness of the lack of political will to substantially
reform these laws. Nonetheless, it could be argued that the 2003 and 2017 Acts
would be fortified if the mens rea requirement were to be changed to encom-
pass professionals who failed to make due diligence checks. If the failure to
make standard due diligence requirements were to be criminally prosecuted
through both the 2003 and 2017 Acts, the deterrent effect of the criminal law
would be improved. Gerstenblith suggests a similar solution by arguing that a
reversal of the burden of proof as it regards cultural property would be use-
ful.®* This has been successful with the Iraq Order 2003, as the market de-
clined with regard to Iragi objects and dealers were fearful of prosecution.
Once again, however, the prospects of the Acts themselves changing remain
dismal in the current post-Brexit, deregulatory climate. As Mackenzie con-
tends, there needs to be a shift in the culture of the grey market and a thor-
ough understanding of market attitudes from the people that seek to regulate
it.”® The chances for radical reform to occur would require for this topic to
gain more relevance on the current political agenda.
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In terms of other regulations that might need to be adopted, the literature has
continuously stressed that self-regulation has been ineffective in stopping the
illicit trade. The UK’s insistence that the market is able to adequately regulate
itself to curb the trade has been proven wrong by the continued growth of the
illicit trade throughout the decades. The sales data has shown that it is not
in the financial interest of the market to ‘clean up; as illicit goods remain on
that same market fetching high prices.”® If self-regulation is not functioning
effectively to curb the trade, perhaps more regulation rather than deregula-
tion needs to be considered in the UK. Mackenzie argues that regulations have
proven ineffective in market states as they are missing a ‘middle’ layer."® In the
UK, the top layer of regulation encompasses the criminal law measures that
are generally performative and rarely used. The bottom level consists of self-
regulation, where dealers and other players can exercise their own regulation
without fear of prosecution. As Mackenzie puts it, the middle layer of admin-
istrative sanctions for people that fail to exercise due diligence is necessary."*®
This is a feature that the UK could explore rather than creating other criminal
law measures that are in practice toothless and rarely used. However, as has
been previously reiterated, this remains unlikely post-Brexit and would likely
not be accepted by the powerful trade lobby.

Lastly, the culture around due diligence needs to be reformed. Although this
paper has demonstrated that due diligence obligations do exist for profes-
sionals, oftentimes failure to comply with these obligations does not result in
any sanctions. If dealers were to be punished effectively, either through the
criminal law or administrative sanctions, then there would be a greater incen-
tive to follow these due diligence criteria. In this sense, due diligence require-
ments should be formulated more clearly in guidelines and practical examples
and scenarios should be taught to all art market participants. The anti-money
laundering measures in the UK, as explored in a previous chapter, are perhaps
the most promising in ensuring that actors comply with due diligence out of
fear of prosecution. However, the effects of anti-money laundering regulations
should be monitored, as well as their actual deterrent effect on the illicit trade.

To conclude this reform section, the unique post-Brexit challenges should be
addressed. Several academics that have written about the impact of the post-
Brexit laws have stressed that the system should urgently be reformed. Vi-
gneron and Granet list some of the following as possible recommendations:
entering into bespoke agreements with the EU regarding cultural property;
modelling import controls after the 2019 Import Regulation; extending the ap-
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plicability of the 2003 Act to all parts of the UK; ratifying the 1995 UNIDROIT
Convention; and monitoring freeports. As for the first argument, the UK is in a
similar situation to Switzerland in terms of being able to create agreements to
align itself with the EU framework. Hausler reiterates that this could be a solu-
tion for some of the issues caused by the revocation of EU laws, especially the
EU Directive on the Return of Cultural Goods."”” The UK could consider sign-
ing agreements with either individual member states or with the EU in order
to bridge some of the gaps that have emerged in its legal framework.

Another point raised by academics is that the UK should model its framework
based on the 2019 Import Regulation. According to Vigneron and Granet, im-
port restrictions that adhere to those that exist in the EU should be adopted by
the UK."”® This would be a realistic solution that the UK could adopt that would
bring it in line with the rest of the EU and would alleviate some of the dispari-
ties that have arisen in Northern Ireland. Rogers also adds to this argument by
suggesting that the UK should require more information on import and decla-
rations on provenance that correspond with the EU’s framework."” However,
any academic suggestions of re-introducing some aspects of the 2019 Import
Regulation would likely not be successful in Parliament. As the House of Lords
revocation debate has shown, the UK government is adamant that the 2019
Import Regulation is unnecessary and that it already has the means to tackle
illicit imports. Moreover, it has also been argued in this paper that the 2019 Im-
port Regulation could be deemed performative and should not be understood
as a cure-all for the UK’s challenges.

Another recommendation made by Vigneron and Granet is that the 2003 Act
be extended to Northern Ireland and Scotland where it does not currently
apply.**® This recommendation would be realistic and would help to bridge a
fragmented system, but it does not appear that this is currently a topic that is
being contemplated by Parliament. Moreover, the toothless nature of this Act
that has almost never been invoked would most likely not have much of a de-
terrent effect in those countries. Vigneron and Granet also suggest that the
1995 UNIDROIT Convention be ratified.*” This would send a message to the
world that the UK is serious about combating the illicit trade, but could also
be deemed performative if no additional laws are created to effectively imple-
ment it domestically. As for freeports, Vigneron and Granet echo Worthy’s ar-
gument that the UK needs to regulate and monitor freeports to ensure that
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they remain within their legal limits.””* This aspect should certainly be consid-

ered by the government, and it is important to monitor how the UK decides to
regulate freeports with regard to any potential threat for the illicit trade.

Another suggestion made by Rogers is that the UK should consider dedicated
points of entry for cultural goods.** This would ensure that law enforcement
would be better equipped to handle the illicit trade and would perhaps deter
some of these goods from entering the country. This could be a realistic option
for the UK, but it once again does not appear to have been addressed in the
country thus far. Moreover, perhaps the resources to enforce such an arrange-
ment are simply lacking. Lastly, the UK could reconsider the red and green
lane arrangement with regard to cultural goods. Perhaps all cultural goods
should be sent via the red lane in order for more declaration and provenance
information to be secured. This would decrease the risk of trafficking for these
goods and would disincentivize traffickers from exploiting the fragmented
system. Nevertheless, it is likely not possible under the Windsor Framework to
change this provision or would require complex international negotiation to
facilitate this change.

As these recommendations for reform have demonstrated, it is currently dif-
ficult to realistically envision that the UK will reform its cultural heritage
regime. There appears to be a lack of political will post-Brexit to reform the
framework, as the UK has arguably designed a deregulated framework with the
intent to foster the country’s economic growth. Moreover, any reform that is
created would need to precariously balance the needs of the powerful trade
lobby with the UK’s international obligations to curb the illicit trade. This is a
difficult balance to strike that will most likely not occur in the near future, un-
less a genuine political will emerges.

5.5 Conclusion

As this chapter has examined, the UK has been confronted with a number of
challenges due to its decision to deregulate its legal regime post-Brexit. These
challenges were examined in the first section of this chapter which argued
that the current deregulated regime and the complexities of the Northern Ire-
land trade situation, have rendered the country easily exploitable to traffick-
ers. Following a critical analysis of this new regime, the framework of ‘perfor-
mative regulation’ was then extended to the UK’s decision to revoke the EU’s
laws. Through an examination of parliamentary debate on the revocation of
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the EU’s 2019 Import Regulation, it was argued that the UK has continued to
‘perform’ that its own regime can curb the illicit trade. This has been under-
stood as merely a form of performance, as the UK’s government has not ad-
equately addressed the real issues that continue to underlie the illicit trade
and has decided to overlook yet another opportunity to create an effective
legal framework. It has also been argued that this decision to deregulate has
again been influenced by a powerful trade lobby that has been present in all
other major legal measures in this field. Lastly, this chapter concluded with
both general and Brexit-specific reform recommendations that the UK should
consider. Although some of these options could be realistically adopted by the
state, it has also been demonstrated that the political will is lacking, and that
it remains unlikely that the radical reform that is needed will occur any time
soon.
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6 Conclusion

Throughout this paper, the UK’s legal framework that addresses the illicit
trade in cultural property has been critically analyzed. The central question
addressed was to examine to what extent the UK's legal regime could be
deemed ‘performative, given that it has been largely ineffective in combating
the illicit trade. It has been argued that the UK’s regime could indeed be char-
acterized as ‘performative) in that the law serves to merely simulate the ap-
pearance that the illicit trade is being addressed. These laws are forms of
‘performative regulation’ as they are ineffective in substance and have not de-
terred participation in this criminal market. It has been contended that the na-
ture of this regime has been the result of the power of a market trade lobby
that has exploited its connections with the government to craft its own weak
regulatory standards. Although reform should be considered in the UK, espe-
cially following massive deregulation post-Brexit, the political climate does not
currently appear to be amenable to the type of radical change required.

First, the paper broached this critique by providing an explanation of the ana-
lytical framework of ‘performative regulation’ This framework was inspired by
Green and Mackenzie's seminal article from 2008 that coined the concept.”*
This paper interacted with the framework by extending it past the Dealing in
Cultural Objects (Offences) Act 2003 analyzed by Green and Mackenzie, and
examining how the laws that have followed have also demonstrated performa-
tive characteristics. This brief chapter outlined that this approach was chosen
to clarify why the UK’s laws have continued to be ineffective in curbing the il-
licit trade since 2003. The methodology of examining primary sources, such as
parliamentary rhetoric, for indications of the government’s performance was
also outlined.

This was followed by a chapter that examined the manner in which the illicit
trade operates in the UK and the actors that facilitate it. It has been demon-
strated that the UK’s historical relationship with cultural property has resulted
in these goods being viewed as ‘capital for the nation’ and has increased do-
mestic demand for them. Next, the chapter examined trade routes, notable
cases, and statistical figures that relate to the trade. It was argued that the
market in cultural property is best understood as ‘grey, meaning that both licit
and illicit goods circulate amongst each other in this market. The grey nature
of the market enables traffickers to exploit the UK’s bustling legitimate mar-
ket by placing illicit goods for sale under the guise of legal origins. It was also
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demonstrated that this same grey market generates great economic and cul-
tural wealth for the UK, providing the government with an incentive to main-
tain high import levels. The actors, such as auction houses, antiquities deal-
ers, and law enforcement, that participate in or regulate the illicit trade were
also examined. Although market participants do adhere to ethical guidelines,
it was shown that they tend to operate in a self-regulatory environment that
does not effectively deter participation in the illicit trade. These market par-
ticipants are also members of a trade lobby whose role in shaping their own
regulation is analyzed throughout the rest of the paper.

This contextual chapter is then followed by the chapter that critiques the
legal regime that is currently in place. First, the numerous criminal law mea-
sures that address the illicit trade were critiqued. Although some measures
are more powerful than others, such as the promulgation of anti-money laun-
dering regulations, it is demonstrated that the legal regime is fragmented and
that the criminal law does not serve as a deterrent against participation in
the illicit trade. The latter part of the chapter examined the specific instru-
ments that the UK has created in response to the illicit trade, such as the Deal-
ing in Cultural Objects (Offences) Act 2003 and the Cultural Property (Armed
Conflicts) Act 2017. By analyzing primary sources, including parliamentary de-
bates and governmental memoranda, it was argued that these instruments are
forms of ‘performative regulation’ The trade lobby was present in the creation
and watering down of both of these legal instruments, resulting in toothless
forms of legislation that have not deterred criminal behavior. Lastly, the Euro-
pean Union framework in place prior to Brexit was examined. Although the EU
framework does provide a harmonized approach to the regulation of the illicit
trade, this paper contended that the 2019 EU Import Regulation is also poten-
tially performative and cannot be viewed as a cure-all.

The last chapter critically analyzed the challenges that Brexit has created for
the UK’s legal regime. The central difficulties created by Brexit include: the
revocation of EU laws; the complexities that the Northern Ireland trade sit-
uation and the Windsor Framework have generated; and the expansion of
freeports. It was demonstrated that the current deregulated and fragmented
regime has left the country vulnerable to exploitation by traffickers and that
its many loopholes will likely render it a ‘hub’ for the illicit trade. Following this
critique, the concept of ‘performative regulation’ was expanded to the post-
Brexit system. Through an analysis of the revocation of the 2019 Import Regu-
lation in Parliament, it was argued that the UK has continued in its pattern of
performance in this context. Politicians continue to be influenced by a pow-
erful trade lobby that favors deregulation and does not wish to see the UK
adopt an effective framework that substantially changes the grey market cul-

Next Generation Nr. 15 | 53



ture. Although the UK continues to affirm that its own legal system is robust
enough to address the illicit trade, these statements are merely performative
and do not reflect the complex post-Brexit reality. This chapter ends by pro-
viding both general and post-Brexit specific reform suggestions. Some of these
recommendations include enforcing more robust due diligence obligations on
professionals and strengthening the UK’s import procedures with regard to
cultural property. However, this chapter also acknowledges that many reform
proposals are too idealistic and have not considered the lack of political will
that currently exists. The UK’s government has perhaps intentionally crafted
a deregulated legal regime in order to stimulate economic growth in this area
and continue to support the art and antiquities market. Although these are op-
timistic causes that might benefit the state both economically and culturally,
this regime has also generated uncertainty and has only fueled the grey mar-
ket that thrives off of weak regulation. Desperate reform is needed in the UK
to effectively combat the illicit trade, but unfortunately the genuine political
will to do so might only emerge in the distant future.
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