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		Glossary

								

	
				 	English  	German 	French 	Italian 
  	Accounting Reserves 	Rechnungslegungs- Reserven
 	Réserves de la présentation de compte 	Riserve de la Presentazione dei conti 
 	Acquisition or manufacturing costs 	Anschaffungs- oder Herstellungskosten 	Le coût d’acquisition ou le coût de revient 	Il costo di acquisto o di produzione 
 	Additional capital contributions 	Nachschusspflicht 	Les versements supplémentaires 	I versamenti suppletivi 
 	Administration (or Directors) 	Verwaltung 	L’administration 	L’amministrazione 
 	Agio (Latin for additional paid-in capital)
 	Aufgeld (Agio) 	Les frais d’émission 	Le spese d’emissione 
 	Annual Accounts 	Jahresrechnung 	Les comptes annuels 	Il conto annuale 
 	Annual Report 	Geschäftsbericht 	Le rapport de gestion 	La relazione sulla gestione 
 	Articles of Association 	Statuten 	Les statuts 	Lo statuto 
 	Assets 	Aktive 	Les actifs 	Gli attivi 
 	Authoritative principle 	Massgeblichkeitsprinzip 	Le principe de déterminance 	Il principio di dipendenza 
 	Balance Sheet 	Bilanz 	Le bilan 	Il bilancio 
 	Basic Capital 	Grundkapital 	Le capital social 	Il capitale sociale 
 	Board of Directors 	Verwaltungsrat 	Le conseil d’administration 	Gli amministratori 
 	Buffer Capital 	Kapitalpuffer 	Le volant de fonds propres 	Il cuscinetto di capitale 
 	Capital Increase (ordinary, authorized or contingent) 	Kapitalerhöhung (ordentliche, genehmigte oder bedingte) 	Augmentation du capital-actions (ordinaire, autorisée o conditionnelle)
 	L’ aumento del capitale azionario (ordinario, autorizzato o Condizionale)
 
 	Capital Reserves 	Kapitalreserve 	La réserve légale issue du capital 	La riserva legale da capitale 
 	Challenging (resolutions) 	Anfechtung 	Droit d’attaquer 	Il diritto di contestare 
 	Company member 	Gesellschafter 	Un associé 	Il socio 
 	Competence /duty 	Aufgaben /Kompetenzen 	Attributions 	L’ attribuzione 
 	Member of a cooperative 	Genossenschafter 	Un membre de la coopérative 	Un membro della società cooperativa 
 	Consolidated accounts 	Konzernrechnung 	Les comptes annuels consolidés 	Il conto di gruppo 
 	Debt capital /borrowed capital 	Fremdkapital 	Les capitaux étrangers 	Il capitale di terzi 
 	Dispatch (Federal Council Dispatch)
 	Botschaft des Bundesrates 	Message du Conseil Fédéral 	Messaggio del consiglio federale 
 	Equity or shareholder’s equity 	Eigenkapital 	Les capitaux propres 	Il capitale proprio 
 	Expenditure  
 	Aufwände  
 	Les charges 	I Costi 
 	Financial statements of the individual entity 	Einzelabschluss 	Les comptes annuels 	La chiusura contabile singola 
 	Additional capital contributions 	Nachschusspflicht 	Les versements supplémentaires 	I versamenti suppletivi 
 	General Assembly 	Generalversammlung 	L’assemblée générale 	L’assemblea generale 
 	General Meeting 	Gesellschafterversammlung 	Assemblée des associés 	La assemblea dei soci 
 	Hidden Reserves 	stille Reserven 	Les réserves latentes 	Le riserve latenti 
 	Income 	Erträge 	Les produits 	I ricavi 
 	Legal Reserves 	Gesetzliche Reserven 	Les réserves légales 	Le riserve legale 
 	Liabilities 	Passiven 	Les passifs 	I passivi 
 	Management 	Die Geschäftsführung 	La gestion 	La gestione 
 	Management report 	Lagebericht 	Le Rapport annuel 	La Relazione annuale 
 	Member of a cooperative 	Genossenschafter 	Un membre de la coopérative 	Un membro della società cooperativa 
 	Negative item 	Minusposten 	(…) en diminution des capitaux propres 	Il elemento negativa 
 	Notes to the accounts 	Anhang 	L’annexe 	L’allegato  
 
 	Nullity 	Nichtigkeit 	La nullité 	La nullità 
 	Own shares or own contributions 	Eigene Aktien oder Kapitalanteile 	Propre actions o propres parts du capital 	Azione proprie o le proprie quote del capitale 
 	Profit and Loss Account 	Erfolgsrechnung 	Le compte de résultat 	Il conto economico 
 	Provisions 	Rückstellungen 	Les provisions 	Gli accantonamenti 
 	Retained earnings reserve (statutory or voluntary) 	Gewinnreserven (gesetzliche oder freiwillige) 	La réserve légale ou facultative issue du bénéfice
 	La riserva legale o facoltative da utili 
 	Revaluation reserve 	Aufwertungsreserve 	La réserve de réévaluation 	La riserva di rivalutazione 
 	Resolution 	Beschluss 	Une décision 	La deliberazione 
 	Shareholder 	Aktionär 	L’actionnaire 	L’azionista 
 	Shareholder’s subscription right 	Bezugsrecht 	Le droit de souscription préférentiel 	Il diritto d’opzione 
  
 Adapted by Yvette Maerki, see https://www.admin.ch/opc/de/classified-compilation/19110009/index.html (last accessed: 15/01/2021)
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		Introduction

								

	
				The aim of this dissertation is to rethink the possibilities offered by the Swiss Code of Obligations for creating and releasing reserves. In particular, this work examines voluntary retained earnings reserves, as defined in the company limited by shares law, and compares them to a special reserve in the banking sector, the reserve for general banking risks. I propose a more extensive use of voluntary retained earnings reserves based on the articles of association through the introduction of an option to make use of this already existing category of risk reserves in non-banking companies that corresponds to the use of reserves for general banking risks in the banking sector. For this purpose, I will analyse whether the competence to create and dissolve reserves, which falls under the authority of the general assembly as per Art. 672 CO (Art. 673 revCO), may be delegated to the board of directors.
 My investigation will focus on small or family companies which are not listed, and therefore are exempt from complying with the IFRS and only subject to the Code of Obligations. I will, as far as possible, restrict my analysis to the CO rather than the International Standards. In order to compare all types of open reserves, it will be necessary to show the similarities and divergences between the banking sector and the non-banking sector.
 This work comprises three parts. Part I defines reserves and describes their legal nature and characteristics as well as what distinguishes them from similar instruments. Here, I will emphasise some critical aspects. Furthermore, an overview of all the types of open and hidden reserves defined in the CO and the reserves available to banks will be provided. Thereafter, I analyse whether these different categories of reserves comply with the financial accounting and banking sector regulations. Part II, which focuses on the distribution of competences between the executive body and the general meeting, is divided into two separate sections on the non-banking sector, otherwise known as the real economy, and the banking sector. The key question to answer in relation to each form of company is whether it is permitted and appropriate for the general assembly to delegate the competence to create reserves based on the articles of association to the executive body. Such a delegation seeks to achieve through a delegation clause in the articles of association what is already an option in the banking sector: namely, a form of special reserves that may be created as open reserves by the board of directors or, more generally, the executive body. Thereafter, the corresponding question arises as to whether competences that have been delegated in this manner may be delegated once again to a manager. Finally, a closer look is given to the banking sector, in which reserves for general banking risks are allowed to be created by the board of directors. Consideration is given to how banking companies limited by shares and banking cooperatives differ from each other, given that the executive body in both may create reserves for general banking risks as an additional form of risk reserve.
 Part III analyses the different effects of reserves. First, the impact of reserves in crisis situations will be investigated. Thereafter, the effects of a delegation of the competence to create and dissolve reserves to the board of directors will be questioned and compared to similar concepts like the newly introduced capital band and the delegation of the competence to restrict or revoke the shareholder’s subscription right to the board.
 A glossary containing the basic terms in the official Swiss languages (German, French and Italian) has been created, as English is not an official language in Switzerland. In this work I used the official translation; as translation always brings some incongruities, some unresolved issues remain. For the revised Code of Obligations, the abbreviation revCO is used.
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		Reserves

	

	
		
	

		


		
	
		
			
	
		

		Preliminary Remarks to Part I

								

	
				Part I will be dedicated to defining and explaining the notion of reserves, how they function, and their protective impact on equity. Thereafter, similar concepts, especially that of provisions, will be described with the aim of showing how they differ from reserves while possessing a very similar function. Furthermore, the executive body’s competence to create and dissolve provisions will be discussed.
 In a next step, open reserves will be differentiated from hidden reserves, with an emphasis here again placed on the authority of the executive body to create and dissolve hidden reserves. The three types of hidden reserves that exist in practice – which are recognised in the doctrine as forced hidden reserves, arbitrary hidden reserves and discretionary reserves – will also be described.
 Thereafter, an overview of all types of open reserves will be provided, including statutory reserves and voluntarily reserves – at the discretion of the general assembly, which are both classified according to their basis in law. The aim here will be to analyse the rules for the creation and dissolution of the reserves regulated by the CO while always bearing in mind the question of which body has the competence to create and dissolve these types of reserves. The company limited by shares is used as a model here because most of the rules that apply to this form of company are also applicable to the other company types by referral. Finally, a special type of reserve – reserves for general banking risks – that only exists in the banking sector is described and compared to open reserves, hidden reserves and provisions.
 Reserves are regulated by the principles of the CO. This work will analyse whether the various types of reserves comply with the CO’s regulations. A further question will be whether there is any contradiction between the aim of being prudent and that of ensuring transparency in order to provide reliable financial reports to third parties. Thereafter, the highly regulated financial sector will be discussed in the context of the regulations for reserves for general banking risks, which will be described and compared to the reserves stipulated in the CO.
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		The Notion of Reserves

								

	
				Open Reserves
 Legal Nature
 The CO mentions the term “reserves” in the context of the minimum structuring requirements of a balance sheet.[1] Debt capital and equity must be entered into the balance sheet as liabilities.[2] In this sense, the current and long-term capital as well as the equity must be shown among the liabilities. Equity is subdivided into (a) basic, shareholder, or foundation capital;[3] (b) legal capital reserves; (c) legal retained earnings; (d) voluntary retained earnings or, when negative, accumulated losses; (e) own capital shares when negative.[4] Reserves can thus be classified as equity according to this subdivision of equity.[5] The term “reserves” can easily be misunderstood as reserves in the sense of assets, i.e. real goods, such as commodities, which are shown among the assets.[6] Furthermore, reserves are not saved capital, which may be withdrawn whenever needed.[7]
 The equity included among the reserves represents the difference between a company’s financial liabilities, on the right-hand side of its balance sheet, and the company’s assets on the left-hand side.[8] Alternatively, equity included among the reserves may be calculated as the difference between all liabilities and the debt capital.[9] Hence, equity is a residual value[10] that depends on the value of the reserves. The overall value of the equity – and thus, of the reserves – is crucial, especially in relation to shareholders’ rights.[11]
 Furthermore, equity forms the basis of liability; in case of liquidation or insolvency, the claims of the lenders and creditors are satisfied first, while those of the shareholders are satisfied last.[12] According to the financial definition, equity is the amount that is invested by a company’s shareholders for an unlimited period of time as well as that which is gained through a company’s business activities.[13]
 Function
 As described above, reserves are classified as equity. Before the function of reserves is explained, it is important to show how reserves operate, especially in order to clarify the relevant terminology: In the doctrine, one function which is attributed to equity is to fulfil the role of a risk reserve for a company;[14] as such, a company’s equity is correlated to its risk capacity.[15] Thus, when describing the function of reserves, it is wrong to think of reserves as a fund that can be used in emergency situations; since reserves are on the right-hand side of the balance sheet as liabilities, they do not operate as a fund.[16] However, reserves do protect capital by raising the limit for distributed pay-outs (dividends) to shareholders.[17] In other words, reserves are not permitted to be distributed as dividends.[18]
 Historical Context and Problems
 All categories of reserves can be used to protect a company from future financial risks by increasing its creditworthiness and equity, as is in the interest of its shareholders, company members, and creditors.[19] Because the norms were imprecise and incomplete before the revisions came into effect, a company was under no obligation to create reserves, although the general assembly was free to do so.[20] The revised legislation facilitates the creation of reserves.[21]
 Ultimately, the interest in maintaining the internal stability of companies has prevailed at the expense of individual shareholders’ right to receive dividends.[22]
 Differences to Similar Concepts
 False Reserves
 Unlike depreciated assets, items whose values merely need to be corrected are not classified as reserves.[23] Besides delcredere reserves, replacement reserves and amortization reserves cannot be classified as real reserves.[24] Delcredere reserves, as an impairment for receivables, are also not classified as a provision,[25] but rather only as an item that corrects the assets on a balance sheet.[26] This is the reason why delcredere reserves are classified as a valuation adjustment.[27]
 Provisions
 According to Art. 960e par. 2 CO, provisions are neither liabilities (as defined in Art. 959 par. 5 CO) nor contingent liabilities (as defined in Art. 959c par. 2 no. 10 CO), but instead occupy a position in between these two categories.[28] A provision is a liability that is afflicted with a degree of uncertainty; when it will occur and what its value will be are unclear.[29] Besides this uncertainty, a provision is defined in particular by its provisional or temporary character.[30] To understand the notion of provisions, it is important to show their nature and valuation, how they are created and dissolved, and who has the authority to do so. A final crucial difference is the important role that provisions play in calculating tax. The frequent use of the term “reserves” in this context requires clarification. In a broad sense, provisions can also be seen as a type of reserve, namely for uncertain future cash outflows.[31] As such, following Handschin, the term “reserves” is more appropriate for describing provisions, because when a company creates provisions, the value of the dividends that can be distributed to the shareholders is also reduced.[32] A provision is also a type of reserve for a risk – the risk of an incorrect current valuation of a liability – thus, to cover a possible cash outflow in the future.[33] Despite the more accurate terminology, the nature of provisions as liability and reserves as equity is very different and is to be differentiated clearly, as for example in Art. 725 par. 1 CO (Art. 725a revOR). The effects and problematic consequences will be shown in Paragraph 412 et seqq.[34]
 A Negative Definition
 Like liabilities, provisions are caused by past events while assuming a future cash outflow.[35] Provisions differ from liabilities, however, in the probability of their occurrence, their uncertain value, and the unknown timing of their cash outflows.[36] In contrast to provisions, liabilities must be entered onto the balance sheet as debt capital if they have been caused by past events, if a cash outflow is probable, and if their value can be reliably estimated.[37] For provisions, on the other hand, the unpredictability of their occurrence means that they can be reported as a proportion of the total value.[38] The valuation of reserves differs from the valuation of provisions, for which Art. 960e par. 2 CO states that provisions must be created when they are likely to be required; as a result, proportional reporting is justified.[39]
 Another concept that is similar to provisions are contingent liabilities, as defined in Art. 959c par. 2 no. 10 CO. Contingent liabilities are current legal obligations for which a cash outflow either appears unlikely or represents a value that cannot be reliably estimated.[40] This is the case for liabilities that are owed to a third party or when the occurrence of a liability depends on external factors that are not under the control of the company.[41] In such cases, reporting the relevant amount as a liability would not be justified.[42] However, contingent liabilities are listed in the notes, as stipulated in Art. 959c par. 2 no. 10 CO, due to the likelihood that they will occur.[43] By reporting them in the notes, their disclosure as contingent liabilities is no longer necessary.[44] For the sake of a complete differentiation from similar concepts, transitory liabilities are also listed; as transitory liabilities are certain to occur, their value can be precisely appraised.[45]
 Legal Nature and Characteristics
 The CO does not address delimitations, but Art. 959a CO does state clearly that provisions are to be reported in the balance sheet as financial liabilities. In contrast, reserves are reported as equity under the assets.[46] In case a cash outflow does occur, it becomes a liability.[47] Because provisions are classified as liabilities, Art. 725 par. 2 CO (Art. 725b par. 1 revCO) states that, in case of over-indebtedness, provisions are counted as the uncovered claims of a company’s creditors, regardless of whether the company’s assets are appraised at going concern value or liquidation value.[48] Furthermore, provisions must be charged in the profit and loss account and not under the equity.[49]
 Mandatory Creation and Dissolution
 According to Art. 960e par. 2 CO, it is mandatory to create a provision if a cash outflow is anticipated. However, if the requirements listed in par. 3 CO are not fulfilled, additional provisions – and thus hidden reserves – can be created voluntarily in relation to the following four areas: regularly incurred expenditure from guaranteed commitments, renovations to tangible fixed assets, restructuring, and securing the long-term prosperity of the company.[50] Because such provisions have the properties of reserves, they should be individually listed and explained.[51]
 Besides such non-mandatory provisions, Art. 960e par. 4 CO allows for the indirect creation of hidden reserves when a potential outflow does not occur or when its value is lower than expected.[52] These hidden reserves are thus not dissolved but left untouched.[53] This occurs because the dissolution of unrequired provisions is not mandatory by law.[54] Preferably, provisions should be revaluated on every qualifying date of the balance sheet and listed in the notes.[55]
 The Competence to Create and Dissolve Provisions
 The board of directors has the authority as well as the obligation as per Art. 960e par. 3 CO to create provisions.[56] In contrast, since reserves are considered equity, the general assembly has the authority to create and utilise reserves in the annual general meeting.[57] As shown below, provisions are ultimately in many cases hidden reserves – and thus equity – thereby giving the general assembly the power to decide on their creation and usage.[58]
 Impact on Taxes
 These different definitions are important due to the decisiveness of the balance sheet for tax purposes.[59] The CO’s definition of provisions differs substantially from how provisions are defined in tax law.[60] In tax law, dissolution is clearly defined: when provisions are no longer needed because an expected cash outflow did not occur, they are attributed to the taxable profit.[61] Provisions must thus be checked to confirm that they are still reasonable and that their requirements continue to be met.[62]
 An additional requirement in tax law for dissolution is that an immediate risk of occurrence is necessary, meaning that it is likely to occur within the following financial year.[63] As such, the term “immediate” is understood as a temporal factor.[64] On the other hand, according to Böckli and Handschin, the term “occurrence” is not related to time but to the overall probability of occurrence, which ultimately corresponds to the requirement in commercial law.[65] Also when tax law does not allow for the creation of provisions, it is mandatory to create a provision that meets the requirements of commercial law.[66] The following examples demonstrate the differences in this regard between commercial law and tax law.
 Impairments
 Art. 960e par. 3 no. 4 allows for provisions to be used to secure the long-term prosperity of a company, but these provisions do not contain a legal or real liability and represent only an internal commitment.[67] Without a legal or real liability, such provisions are not justified by business needs.[68]
 Reserves
 The option of creating provisions as stipulated in Art. 29 par. 1 lit. c DBG, for example, does not represent the creation of real provisions. Instead, these are classified as equity that can be used as a privilege for tax purposes.[69] Hence, such a provision – which can be used, for example, for research and development contracts for third parties – is actually a reserve and not a provision.[70]
 Hidden Reserves
 Reserves are usually subdivided according to their appearance into open and hidden reserves, as discussed in the following chapter.[71] First the current legal status of hidden reserves is problematized and a solution for their disclosure is provided. Later in this work, possible alternatives that could provide a more accurate picture than hidden reserves are considered.
 Nature
 Hidden reserves are hidden or covert equity; as such, they represent the difference between the reported and the current existing equity.[72] This added value[73] is difficult to measure before it is reported on the balance sheet.[74] Hidden reserves are thus unreported values in the equity that are intentionally created either through overvalued liabilities or undervalued assets and then legitimised through reporting based on the principle of prudence.[75] On the other hand, forced and discretionary reserves are a logical consequence of the principle of prudence and are temporary only because they have yet to be reported; as such, they represent a simple expectation or possibility of income.[76] Prudence is crystallized in accounting law through the mandatory undervaluation of assets and overvaluation of liabilities.[77] Unlike open reserves, hidden reserves are attributed to a specific asset or liability.[78] From a comparative perspective, it has been established that the Swiss authorities show more tolerance in their version of the Helvetic Glass Bead Game[79] than is common in other countries.[80]
 Historical Functions
 Hidden reserves had a legitimate function as a form of equity preservation, income regulation and self-financing.[81] Especially in times of crisis, a company’s own capital could diminish its susceptibility and increase its financial stability.[82] With their function of income regulation, hidden reserves were under the control of the board of directors.[83] The former Art. 663 par. 2 CO (in force until 2012) gave the board a type of power of attorney to create hidden reserves for corporate strategic reasons.[84] This once gave hidden reserves a particular advantage over other types of reserves. By allowing management to react immediately and independently – without having to ask the general assembly – hidden reserves made it possible for crises to be resolved with no recognisable diminution of capital or open reserves.[85] However, this tool was recognised as dangerous due to the manner in which it was abused to dissolve hidden reserves in order to conceal losses for which the board members would be held responsible, and would thus have to explain to the general assembly.[86] However, this criticism was only directed at management reserves, which are now called free or arbitrary reserves, since both forced and discretionary reserves generally arise from the prudence principle and are therefore inherent to the accounting system.[87] Moreover, the resilience to crisis displayed by many companies in the 1930s was due to their numerous hidden reserves.[88] As a result, the dangers of hidden reserves were considered insignificant when compared to the potential benefits that could be gained from their use.[89]
 Types of Hidden Reserves
 The doctrine divides hidden reserves into three categories according to the reason for their creation.[90]
 Forced Hidden Reserves
 As the term “forced” or compulsory suggests, a company is not at liberty to choose whether forced reserves should be created or not.[91] This occurs especially in the case of non-current fixed assets due to a monetary devaluation, an elevated marked value, or when – in contrast to the acquisition costs – the full value of forced hidden reserves is not reported.[92] Forced hidden reserves are thus the difference between the highest legal value and the real value; as such, they result from the cost value principle, according to which assets are to be valued at the highest acquisition cost.[93]
 The existence of such forced reserves has no impact on profit and loss, and therefore does not distort a period’s profit.[94] Forced hidden reserves do not fall under the categories of hidden reserves that need to be disclosed in the notes for the accounts.[95] Forced hidden reserves are not codified in the articles concerning hidden reserves in the CO.[96] However, there is one important exception when they are codified: cases of revaluation in crisis situations.[97]
 According to Art. 725c revCO (Art. 670 CO), a company may revalue land, buildings, or equity participations whose real value has risen above the stated cost value – up to a maximum value equivalent to one-half of the share capital – in order to rectify negative net worth in a crisis situation in which the company’s capital cover falls beneath one-half of its share capital and legal reserves.[98] Hence, Art. 725c par. 1 revCO allows for the revaluation of land, buildings or equity participations containing hidden free reserves to its real value with the goal of avoiding over-indebtedness, capital loss and, in particular, the ultimate need to undergo the financial restructuring measures outlined in Art. 725 par. 1 CO.[99] Outside the scope of Art. 725c par. 1 revCO, revaluation is only allowed up to the value of the acquisition cost.[100] In contrast, assets with a stock exchange price or another observable market price may be valued at that price as per the date of the balance sheet, even if this price exceeds the nominal value or the acquisition value.[101]
 Art. 725c par. 1 revCO (Art. 670 CO), which operates outside the norms of financial accounting, also allows for a revaluation of land, buildings, or equity when a limited liability company is in crisis, thus breaching the imparity and realisation principles by making use of the maximum valuation rules, a legally codified norm.[102] This activation of free hidden reserves for land, buildings, or equity participations has proven to be an unquestionable benefit for companies in crisis.[103]
 Revaluation must satisfy both substantive and formal criteria. Substantively, revaluation may not exceed the real value,[104] which assumes that the real value is above the carrying value or the acquisition cost.[105] From a formal perspective, the auditors must confirm to the general assembly that there is a crisis situation.[106] In relation to the question of the revaluation’s impact on profit and loss, the divergence between corporate law and tax law is noteworthy. In tax law, revaluation is recognised through the profit and loss account, on which it thus has an impact.[107]
 According to commercial law, in contrast, revaluation does not affect the profit and loss account.[108] Finally, a revaluation reserve, a type of open reserve, that corresponds to the revaluation amount must be listed separately, as stipulated Art. 725c par. 1 in fine revCO (Art. 670 CO).[109]
 Arbitrary Hidden Reserves
 Arbitrary hidden or free hidden reserves are permitted according to the CO[110] or customary law; however, they are not justified by the principle of prudence outlined in the CO.[111] Formerly also known as management reserves[112] or intentional reserves,[113] free hidden reserves represent the difference between the highest legal value and its deliberately underreported carrying value.[114] As the name indicates, a company is free to decide if it wants to create a free hidden reserve and thus improve its financial situation.[115] The following types of reserves are categorized as arbitrary hidden reserves.[116]
 Reserves for Replacement Purposes
 According to Art. 960a par. 4 CO, reserves may be created while making additional depreciation and valuation adjustments for replacement purposes in order to ensure the long-term prosperity of the company.[117] Reserves thus appear due to valuation adjustments that are greater than necessary.[118] However, the legislation’s intent to allow this practice of creating hidden reserves results in a contradiction with the requirements of financial reporting, which demand that a company must accurately represent its financial position so that third parties can make a reliable assessment thereof.[119] In any case, the CO’s draft permitted valuation adjustments only in accordance with real adjustments and forbade any anticipations of loss.[120]
 Reserves That Ensure the Long-Term Prosperity of a Company
 In addition to replacement purposes, Art. 960a par. 4 CO also allows the creation of free hidden reserves in order to ensure the long-term prosperity of a company through making additional depreciation and valuation adjustments. As such, a company in a crisis situation may access its hidden reserves and improve its balance sheet by eliminating any over-indebtedness in its carrying values.[121]
 Extended Provisions
 Provisions that secure the long-term prosperity of a company may be created even if the requirements for the creation of provisions are not fulfilled and these provisions are therefore not operationally necessary.[122] Such provisions are not classified as third-party liabilities; instead, they count towards a future period,[123] opening up the possibility of creating unlimited hidden reserves.[124] As such, Art. 960e par. 3 no. 4 CO effectively allows for the indirect creation of hidden reserves.
 Provisions that are no longer required
 Unlike provisions created according to Art. 960 par. 3 no. 4 CO in the above-described manner, the other provisions outlined in par. 3 do not represent hidden reserves in the same way. Only once they are no longer needed – due to a risk that was not realised – do they constitute hidden reserves, assuming that they have not been cancelled.[125] At this point, these hidden reserves represent a company’s undisclosed equity.[126] For the same reason, according to Art. 960a par. 4 Cl. 2 CO, it is not necessary to cancel depreciation and valuation adjustments that are no longer required or justified.
 Addendum: Continuous Distribution of Dividends?
 One may question whether reserves should be used to ensure a continuous distribution of dividends or should take into account the broader interests of the shareholders. The aim of ensuring a continuous distribution of dividends by paying out lower dividends in good years is criticized in the doctrine.[127] The main problem with this practice is its lack of transparency[128] and its ultimate potential to mislead the shareholders – the owners of the company – by using this category of hidden reserves to withhold information about the company’s genuine financial situation.[129] Although the authority to decide on the distribution of dividends should lie with the general assembly,[130] this option was removed in the revised accounting legislation.[131]
 However, the passage referring to the “consideration of the shareholder’s interests” was also erroneously removed by the legislation and, with it, the substantive requirement for the creation of any type of free hidden reserves.[132] Due to the principles anchored in Art. 717 par. 2 CO and 706 par. 2 no. 3 CO, any decision on the distribution of dividends must be made in consideration of the interests of the minority shareholders.[133] Whereas minority shareholders have an interest in an adequate distribution of dividends, the majority shareholders are more interested in the artificial reduction of the annual profit.[134]
 In my opinion, continuous distributions are also guaranteed by corporate law; as such, the creation of hidden reserves that disregard the interests of the shareholders breaches their rights as guaranteed in corporate law.
 Discretionary Reserves
 Like arbitrary reserves, discretionary reserves represent the difference between the highest legal value and a deliberately underreported carrying value.[135] The creation of discretionary reserves is characterized by using what is allowed and can be justified by the prudence principle.[136] This permits assets to be undervalued and liabilities to be overvalued for reasons of prudence.[137] According to Böckli, there is no particular form of prudence other than that expressed in the prudence principle; consequently, a less optimistic valuation will result in the creation of a type of free reserves.[138] In any case, discretionary reserves should be considered as a separate category of hidden reserves.
 Prohibited Hidden Reserves
 Prohibited hidden reserves differ from legal hidden reserves in the manner by which they are created in the sense that they have no legal basis and consequently their creation is not disclosed. Whereas legal reserves are created as stipulated in the CO, prohibited reserves arise from fictitious debts or undisclosed values,[139] namely expenses evidenced by a false invoice – including a false date or name – for non-existent foreign suppliers that did not render any service.[140] Such practices may even be subject to criminal prosecution.[141] According to Böckli, the non-dissolution of unrequired provisions or ultimately unrealised risks is an exception in the CO due to its punishability.[142]
 Addendum: Cookie Jar Reserves in Common Law
 Cookie jar reserves are used in so-called cookie jar accounting, a practice of reporting lower income or debiting a larger-than-necessary amount for an earlier period.[143] This results in an artificially low income, allowing management to report an inflated income – colloquially known as a cookie jar – for a later period.[144] Cookie jar reserves, which are more formally known as secret reserves, were commonly used in the period from about 1890 to 1920 in the United States; only after World War I did they come to be seen as misleading to investors.[145] The Board of Trade in the United Kingdom, however, created the Company Law Amendment Committee in 1929 that considered the use of secret reserves to smooth earnings.[146] In the United States during World War II, secret reserves were known as special war reserves, since they were meant to cover the cost of unexpected contingencies arising from the war effort.[147]
 Ultimately, the FASB announced in 1990 that it would henceforth be necessary for companies to disclose contingency reserves in footnotes to financial statements, thus effectively banning secret reserves.[148] I regard cookie jar reserves as a general term for these prohibited secret reserves, not for disclosed reserves and provisions.
 Creation
 It has been shown that different types of reserves are distinguished from each other by the manner in which they are created. Since hidden reserves represent equity, it is thus crucial to consider which body or organ has the authority to create them while remembering that they are not neutral to the profit and loss account.
 Impact on Profit and Loss Account
 The creation of hidden reserves affects the profit and loss account and therefore reduces the profit that would have been distributed to the shareholders.[149] Generally, the creation of hidden reserves is not compatible with the aims of reporting due to their impact on the profit and loss account, which is intended to present the financial position of a company in such a manner that third parties can make a reliable assessment thereof.[150] In other words, while valuation should be carried out prudently, this must not prevent the reliable assessment of a company’s financial position.[151] The profit and loss account should present the earnings of the company over the course of the financial year; however, as the profit and loss account is distorted by the creation of reserves, this contravenes the fundamental rules of financial accounting.[152] In addition to this breach of the principles of financial accounting, the creation of reserves also breaches the rules for companies limited by shares, according to which the board of directors has an obligation to strive for profit.[153]
 Competence
 The partner conference has the legal authority to create hidden reserves in a simple partnership, general partnership, or limited partnership, because this decision goes beyond a simple execution of accounting rules and concerns the share of the profits of all the partners.[154] Like for a company limited by shares, the board of directors of a limited liability company and the management of a cooperative are responsible for the creation of reserves.[155] As shown above in Paragraph 29 on the nature of hidden reserves, they are hidden equity.
 Thus, decisions on issues such as distributing dividends or increasing or reducing the capital stock are the responsibility of the general assembly and not the board of directors. It is for this reason that accounting law allows for the almost unlimited creation of additional hidden reserves through a transfer of competences from the usual decision-making body.[156]
 Dissolution
 The release of hidden reserves is a particularly critical process, because – if performed incorrectly – it can lead to a profit being shown that presents a company’s finances in an artificially good light.[157] It is thus important to differentiate between dissolutions which are neutral to the profit and loss account and those which affect it.
 Neutral to the Profit and Loss Account
 When hidden reserves are dissolved in such a way that a provision is once again required, the profit and loss account remains unaffected.[158] As this kind of dissolution is not critical, it will not be discussed any further.
 Affecting the Profit and Loss Account
 A dissolution that occurs voluntarily and is based on the decision of the board to artificially improve its profit is critical[159] because chronic weakness of profit can be hidden through continuous dissolution of hidden reserves over a long period of time.[160] Hidden reserves can be dissolved in different ways: through the sale of goods or commodities which have been reported under their real price (realisation of hidden reserves);[161] the in-house sale of goods above their value or their simple dissolution in the books;[162] the change in classification of a free provision[163] from a hidden equity to a mandatory provision (and thus a liability);[164] a change of the valuation system or methodology; or a change in the scope of discretion.[165]
 Disclosure
 Mandatory Disclosure de lege lata
 The subdivision of reserves is important for the question of which reserves should be disclosed in the notes when they are dissolved. The obligation to provide a disclosure in the notes only concerns free or arbitrary reserves rather than all types of reserves.[166] Forced reserves, which are not under the discretion of the company and consequently cannot be created voluntarily, are not required to be disclosed.[167]
 Similarly, discretionary reserves do not fall under this requirement, because they arise out of the prudence principle.[168] Art. 959c par. 1 no. 3 CO states that the notes must indicate the total value of the replacement reserves used as well as that of the additional hidden reserves, if this exceeds the total value of new reserves of the same type, and the result thereof is considerably more favourable. Hence, the legislation only demands the disclosure of the difference between the dissolved reserves and the newly created reserves, although this is actually a violation of the offsetting prohibition.[169] Correctly, Handschin calls for the disclosure of former reserves as well as newly created reserves, because there is a risk that a company could hide dissolved reserves by offsetting supposedly newly created reserves with those which have actually been dissolved.[170] Disclosure is only mandatory if the result achieved by offsetting the reserves is considerably more favourable.[171] The adverb “considerably” indicates a threshold value of 10-20%[172] of the result.[173] In the banking sector, the threshold value is only 2% of the equity or 20% of the period’s profit.[174] The term “considerably” is not the most adequate, however, since its technical meaning has already been established.[175] As with the principles of financial accounting, the requirement to observe the principle of consistency and the offsetting prohibition, in particular, can make disclosure a powerful legal instrument.[176] Additionally, the principles of financial accounting, especially accrual accounting, indirectly force the company to indicate the dissolution of a hidden reserve and then declare it as undissolved in the same period in which it was created.[177]
 Free Disclosure de lege feranda
 Companies which strive for greater levels of transparency are free to provide additional information, such as on the creation or dissolution of reserves, in their annual financial statements.[178] Furthermore, both hidden and open reserves that capture valuation insecurities[179] can also be shown. Technically, this could occur when creating open valuation reserves in the form of an open reserve instead of creating hidden reserves through the creation of excessive valuation adjustments.[180] It could also occur when assets with a stock exchange price or another observable market price in an active market are overvalued, thus creating a fluctuation or revaluation reserve.[181] Hence, a company should consider all options and benefits in this regard offered by accounting law.
 Associates’ Request for Disclosure
 Art. 962 par. 2 CO gives the opportunity to request financial statements prepared in accordance with a recognised standard to associates and company members who represent at least 20% of the basic capital and 10% of cooperative members or 20% of the members of an association as well as any cooperation member subject to personal liability or a duty to pay in further capital. A financial statement’s compliance with the recognised standard must be verified by a qualified audit specialist after a standard audit.[182] The right to request a financial statement does not depend on the company’s legal status or category.[183] If the request is not executed, it can be enforced through a court order based on an analogous application of Art. 699 par. 4 CO (Art. 699 par. 5 revCO).[184] As result, minority associates and company members reaching the required percentage according to Art. 962 par. 2 CO can compel a company to disclose its hidden reserves.[185]
 Impact on Taxes
 The authoritativeness[186] of the profit and loss account is not absolute but only basic or applicable in principle.[187]
 Commercially Unjustified Expenses
 According to the accounting rules, tax law may be invoked to correct the calculated profit by subtracting expenses that are not commercially justified.[188] As it is impossible to draw up a comprehensive list of commercially unjustified expenses, the norm in Art. 58 par. 1 lit. b DBG is a general clause.[189] Tax law intervenes through this norm, especially when depreciations and provisions[190] are created in order to correct commercially unjustified expenses; commercially unjustified expenses can lead to a diminution of income in violation of the principle of periodicity.[191]
 Furthermore, Art. 63 par. 2 DBG states that provisions which have been created but are no longer commercially justified are counted as profit, which is subject to taxation.[192] Free or arbitrary hidden reserves are usually not recognised in tax law, with only a value adjustment or valuation adjustment of the stock[193] permitted.[194] Although this is called a stock reserve, it is not a reserve but a blank value adjustment or valuation adjustment of one-third of the book value recognised in the profit and loss account.[195] Blank value adjustments on debtors of 5%-10%, which are known as declared reserves, are also recognised by the tax authorities.[196] While discretionary reserves are recognised, the principle of prudence and the criteria for what is allowed through prudent reporting is not understood in the same way in accounting law and tax law.[197] As such, some hidden reserves are subject to taxation while others are not; those which are not recognised by the tax authorities, must be added to the income.[198]
 Realisation of Hidden Reserves
 Further income that is not reported in the profit and loss account, as well as capital profit, liquidation profit and revaluation profit are also classified as fiscal profit.[199] This incomplete list of corrections of accounting rules falls under the term “realisation of hidden reserves”. For example, capital profit represents a real realisation of hidden reserves, while revaluation profit represents an account realisation in the books.[200]
 Instituting a tax-systematic realisation of hidden reserves is important, especially for internal cases in which a reduction in tax substrate should be prevented. The end result of this process is categorized as an anticipated realisation of profit.[201] As this represents a breach of the authoritativeness principle, the process of tax systematic realisation should only be applied restrictively.[202] Here again, it becomes apparent that accounting law differs from tax law and that the latter intervenes in correcting the accounting rules.[203]
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		Classification of Open Reserves

								

	
				Subdivisions in the Code of Obligations
 Generally open reserves are divided in statutory reserves (2.1.1. Accounting Reserves and 2.1.2. Legal Reserves) and reserves at the discretion of the general assembly. For an overview see the table in Paragraph 154.
 Accounting Reserves
 Accounting reserves, like legal reserves, are statutory reserves.[1] As with revaluation reserves for land, buildings or equity participations, or fluctuation reserves and negative reserves for own equity participations, accounting reserves are governed by special rules in accounting law that regulate their creation and dissolution.[2] The board of directors has the competence and authority to create and dissolve accounting reserves due to their responsibility for the organisation of a company’s accounting, financial control, and financial planning systems.[3] In general, the creation or dissolution of accounting reserves (revaluation reserve and negative reserves) is a statutory duty rather than falling under the discretion of management.[4] However, the creation of fluctuation reserves is entirely voluntarily.[5]
 Revaluation
 As shown in Paragraph 34 et seq. discussing forced hidden reserves,[6] when a company’s assets minus liabilities do not cover one-half of the sum of its share capital and refundable capital reserves as well as retained earnings reserves in the last annual balance sheet,[7] it has the option of revaluating land, buildings or equity participations whose real value has risen above its value stated at cost – up to a maximum equivalent to one-half of its share capital and legal reserves – in order to rectify its negative net worth.[8] This regulation aims to prevent the opening of bankruptcy proceedings against a company based on over-indebtedness according to its book value if the company would not have been declared over-indebted according to its real value.[9] According to Art. 725c par. 1 in fine revCO (Art. 670 par. 1 in fine CO), a corresponding amount must be listed separately as a revaluation reserve, the creation of which is thus mandatory.[10] The aim of this reserve is to ensure the threshold of distributable profit is not lowered trough the revaluation.[11] This protective effect will be the subject of Paragraph 74 in this chapter. That argument is not convincing because of the conflict with the princinple of capital preservation in the CO. Thus, in this work the previous regulation is preferred.
 Historical Origins
 The option of revaluation was introduced into the CO in 1991.[12] Previously, the practice of revaluating land, buildings and equity participations, and thus offsetting losses was known to be used but was clearly illegal.[13] Although the new norms do not allow for offsetting, they have created a legal exception to the imparity principle by permitting revaluation and the consequent reporting of – not yet – realised or future profits from the sale of assets.[14] For Böckli, revaluation reserves are a creation of the Swiss Parliament[15] that offer entities in financial crisis the benefit of being able to revaluate assets like land, buildings and equity contributions by reporting the hidden reserves on these assets.[16]
 Revaluation reserves were due to be removed from the 2007 draft. A major reason for this was that land, buildings or equity participations could be sold, through which added value – namely, the difference between the carrying value or book value and the fair value – could be realised.[17] Assets not needed for business operations create liquidity; In contrast, when assets are still needed – and therefore cannot be sold – they can be revaluated according to Art. 670 CO (Art. 725c revOR), although the negative net worth, adverse balance, or negative equity is eliminated if the entity does not acquire more liquidity.[18] Although this measure is technically legal and has long been accepted by the standards,[19] it does not serve to stimulate financial recovery.[20] However, by revaluating these assets, hidden reserves can be released when needed, and thus have a stabilizing character.[21] Ultimately, due to a convincing argument by Handschin, revaluation reserves were not removed from the CO.[22] Handschin argues that since revaluation is based on liquidation values, there are other options: For example, assets can be sold at their liquidation price after revaluation in order to prevent over-indebtedness due to their undervaluation.[23] This form of undervaluation is a consequence of the mandatory valuation rules, by which the creation of forced hidden reserves is obligatory.[24]
 In the recently changed regulation, the norm governing the revaluation of reserves has been moved to where it better fits as a measure of financial recovery.[25] Substantively, the new Art. 725c revCO contains the same rules, and has therefore remained unmodified.[26] However, it was originally proposed to only allow revaluation if the revaluated assets would be sold within the following twelve months.[27] Furthermore, the wording – and thus the scope of application – has been changed to cover not only capital loss but now also over-indebtedness.[28]
 Comparison with the Standards
 This option of reporting the fair value exists in the Swiss[29] and International[30] In the Standards, fair value is understood as the current value, which can be measured in one of three ways: as the current cost;[31] as the fair value minus selling costs (also known as the net selling price);[32] or as the value-in-use.[33] The IFRS defines fair value as the price of selling an asset in an orderly transaction between market participants at the valuation date.[34]
 In 2005, the IASB started a fair value measurement project, the results of which came into force in 2013.[35] Unlike in the CO,[36] according to these rules an entity may choose the cost model[37] or the revaluation model[38] as its accounting policy. This chosen model should then be applied to its entire asset class, including its whole plant (factory) and all of its equipment.[39] Revaluations may be made with sufficient regularity to ensure that the carrying value does not differ materially from the fair value.[40] In the CO, in contrast, revaluations are not generally allowed: land, building or equity participations may be revaluated only in crisis situations such as over-indebtedness[41].[42] However, while over-indebtedness can be defined according to the CO, it is not yet the case that due equity may be valued higher according to the recognised standards according than to the CO.[43] Nevertheless, over-indebtedness resultung from equity that has been valued according to the standards may still be accepted as over-indebtedness, as per Art. 725 par. 2 CO (Art. 725b revCO).[44]
 According to the CO as well as to the standards, revaluation above the acquisition value generally has an impact on the profit and loss account and causes a revaluation reserve to be created at the corresponding value.[45] This increase should be recognised in the profit and loss account when it causes a corresponding decrease in the value of the same asset in the profit and loss account.[46] Hence, declaring a revaluation without any impact on profit or loss and – and thereby dissolving the forced hidden reserves – is more transparent than undertaking no reporting at all.
 Furthermore, due to its lack of impact on the profit and loss account, the revaluated amount is not allowed to be distributed in the form of dividends, therefore making the revaluations prudent.[47] In a similar manner as outlined in the IFRS,[48] revaluations should be made with sufficient regularity so that the changes can be recognised in the revaluation reserves, and thus decrease the value of the hidden reserves.[49]
 Rules de lege lata
 Creation
 The creation of a revaluation reserve does not lead to a reduction in the distributable profit; as such, since it is thus neutral to the profit and loss account,[50] the creation of a revaluation reserve cannot be subject to abuse. The revalued amount is consequently frozen or blocked.[51] This means that the revalued amount is not permitted to be offset against the accumulated losses on the balance sheet.[52]
 One option for creating revaluations reserves is through the profit and loss account: this involves disclosing the revalued amount as income and the newly created revaluation reserves as expenses.[53] Moreover, the revalued amount may also be an alternative declared on the balance sheet: This entails elevating the value of an asset and creating a revaluation reserve at the corresponding value.[54] Furthermore, potential use of the revaluation amount is limited, since Art. 670 par. 1 CO (Art. 725c par. 1 revCO) stipulates that a revaluation may only be made “in order to rectify the negative net worth”, a restriction (see below) which also provides no opportunity for abuse.[55] For revaluation, both Art. 725c revCO and Art. 670 CO rely on the new real value. Thus, a revaluation in order to rectify a capital loss is possible if the revaluation is done in rectyfing the corresponding amount. Additionally, the revaluation is permitted only where a licensed auditor issues written confirmation for the attention of the general meeting that the revaluation complies with the relevant statutory provisions.[56]
 In order to define the value of the revaluation reserves or the corresponding revaluation amount – namely, the difference between the carrying or book value and the fair value – a valuation method must be selected.[57] Valuation must be performed with sufficient prudence, especially in the case of equity participations when valuating entities. In unlisted companies limited by shares, only their value in use – namely, their share of the corporate value – is declared,[58] a process which falls under the competence of the board of directors.[59] As there are no rules in relation to the full exhaustion, either a partial revaluation or a maximum revaluation to fair value is possible.[60] This competence to decide whether or not to revaluate or appreciate assets gives the board of directors the scope to choose between filing for bankruptcy immediately or postponing this process.[61] Finally, as shown above,[62] revaluation itself is permitted only when a licensed auditor issues written confirmation to the general assembly that the revaluation complies with the relevant statutory provisions.[63]
 Dissolution
 Dissolution through write-backs is only possible by means of conversion into share capital, a fresh write-down, or disposal of the revalued assets.[64] Conversion into share capital denotes a free capital increase in which the revaluation reserves may be used and thus dissolved.[65] Furthermore, by selling the revaluated assets, their value is realised while any protection as well as corresponding obligations to create reserves become completely void.[66] In the new Paragraph 3 of the new Art. 725c revCO, the recently revised legislation explicitly mentions these possibilities,[67] which were previously only mentioned in the doctrine.[68]
 Disclosure
 According to Art. 959c par. 1 no. 2 CO, the mandatory disclosure of revaluations as revaluation reserves results in an additional minimum structure rule for the relevant equity[69] as well as an extension of the rules on disclosure of information, breakdowns and explanations in the notes relating to items on the balance sheet and in the profit and loss account.[70] Although the current minimum structure of equity is no longer mentioned in Art. 959a par. 2 no. 3 CO, a separate disclosure is mandatory in my opinion, recommended by the HWP,[71] and explicitly stated in the ancient Art. 670 par. 1 in fine CO as well as in the actual law Art. 725c par. 1 in fine revCO.[72] Revaluation reserves should be listed as separate sub-items within the retained earnings reserves.[73]
 Rules de lege ferenda
 The solutions offered by the CO and the IFRS[74] both have their advantages[75] and disadvantages.[76] As a result, Handschin has proposed extending de lege ferenda the option of revaluating to fair value in combination with a mandatory formation of revaluation reserves.[77] The creation of revaluation reserves counts as expenditure, which leads to a gain through compensation, given that revaluation is neutral and not recognised in the profit and loss account.[78] The same rules apply to revaluation reserves as to hidden reserves: only when an asset is sold, a gain is realised.[79] As such, revaluation and the corresponding creation of revaluation reserves is a more transparent option.
 Furthermore, tax law should be adapted to promote revaluation reserves as a prudent and transparent instrument.[80] Even though corporate law classifies the revaluation process as having no impact on profit or loss, tax law contravenes the authoritative principle by not allowing this.[81] As the formation of revaluation reserves does not count as business-related expenditure[82] and revaluations that have no impact on profit and loss result in a taxable gain, an entity is more likely to choose to form hidden reserves than revaluation reserves.[83] This may also be explained by the fact that revaluation, as a passive correction, is not classified as a value adjustment but reported in the equity. For this reason, tax law classifies it as a false revaluation that counts towards profit or loss.[84]
 Hence, by not implementing the authoritative principle but instead allowing for the offsetting of losses, fair taxation that reflects an entity’s true financial capacity is impeded.[85] Because the current solution lacks any such adaptation, it promotes hidden reserves rather than revaluation reserves.
 Position in the CO
 Since its introduction in 1991, there has been significant controversy surrounding the possible removal of revaluation reserves from the CO, despite the fact that they represent a more modern type of reserve in comparison to the other categories of reserves in the CO, which historically have been especially important in times of war. The concept of revaluation reserves has been influenced by the concept of fair value in the international standards and is thus a more modern concept. Furthermore, the inclusion of revaluation reserves in the 2020 revision may also be seen as a move towards fair value valuation.
 The systematic position of revaluation reserves in the CO will change with the revised law. This placement is unusual for an accounting reserve: The revaluation reserves will remain in the section regulating companies limited by shares in crisis situations, and thus not alongside the other accounting reserves, which are listed under the accounting rules in Art. 957 CO. Revaluation reserves have until now been placed among the legal reserves. Although this meant that all reserves were positioned together, it created a degree of confusion, since the other types of reserves are all legal reserves, the creation of which falls under the competence of the general assembly. In this crucial aspect of competences, the revised law will provide clarity by placing revaluation reserves among the measures for companies limited by shares in crisis situations, which – like revaluation reserves – also fall under the competence of the board of directors.
 Fluctuation Reserves
 Fluctuation reserves[86] are a type of revaluation reserve[87] that is not only applicable to land, building and equity participations but rather has an unlimited scope of application.[88] While revaluation reserves are tied to the above-described crisis situations, fluctuation reserves may be formed on most other occasions.[89] According to Art. 960a par. 2 CO, fluctuation reserves represent an exception to acquisition or manufacturing costs as well as a breach of the realisation principle.[90]
 Historical Background and Terminology
 The old CO already had an exceptional[91] or special[92] rule that applied only to securities, foreign exchange and money market investments in current assets.[93] This regulation was already well known in relation to insurance companies or provident institutions, but it proved equally appropriate for entities that sought to achieve more transparency by listing their stock market price as well as for entities seeking to keep negative consequences under control through the formation of fluctuation reserves.[94]
 This option was then extended to all assets with a stock market price[95] or an observable market price.[96] This new wording could have led to confusion, but in light of its history[97] it is clear that the new law’s phrase “assets with a stock exchange price” signified the intention of the legislation to extend the application of Art. 960b CO to other values determined outside the stock exchange.[98] As such, the phrase “assets with a stock exchange price or another observable market price in an active market” denotes securities, precious metals, and commodities that are regularly traded on the stock exchange or over-the-counter (OTC) markets.[99]
 Voluntary Nature
 A different valuation model for subsequent valuations may be selected for assets with a stock exchange price or another observable market price in an active market. An entity may choose to revalue its acquisition or manufacturing costs[100] or to value these at the same price as per the date of the balance sheet, even if this price exceeds the nominal value or the acquisition value.[101]
 In the case of assets that are valued at the stock exchange price or at the market price as per the date of the balance sheet, the entity has the right to make a further report: a value adjustment to be charged to the profit and loss account may be made in order to account for fluctuations in the price development.[102] As a voluntary decision within another voluntary choice,[103] making use of a fluctuation reserve is completely optional.[104]
 Formation and Dissolution
 As explicitly mentioned in Art. 960b par. 2 CO, value adjustments must be charged to the profit and loss account, and thus clearly affect the profit and loss account.[105] In short, an entity’s choice to form a fluctuation reserve has a compensating effect that ensures that there is no overall impact on the profit and loss account.[106] The creation of a fluctuation reserve is thus at the discretion of the entity and is consequently not recognised in the profit and loss account. This variation is favoured by the doctrine[107] as the most prudent method since it complies with the international standard[108].[109]
 The CO defines this item as a value adjustment. Therefore, according to Art. 960a par. 3 CO, it may not be reported as a financial liability.[110] However, according to Böckli, this special item does not represent a genuine value adjustment in the form outlined in Art. 960a par. 3 CO because it does not eliminate any specific overvaluation; instead, it should be classified as a “corridor” for future fluctuations in the price development.[111] Further valuation adjustments are only permitted if they would result in both the acquisition value and the lower market value being undercut.[112]
 Revaluation reserves and fluctuation reserves alike are dissolved when a corresponding asset is sold or devalued.[113] Unlike revaluation reserves, however, fluctuation reserves may be distributed and thus do not constitute protected or frozen equity.[114]
 Disclosure
 According to some authors, since the legislation describes fluctuation reserves as adjustments, it might appear that it is mandatory to report them among the assets.[115] However, since they are classified as reserves and fall under the same category as revaluation reserves, it is equally legitimate to report fluctuation reserves as financial liabilities.[116] While the CO provides a choice between showing the total value of the fluctuation reserves on the balance sheet or in the notes to the accounts, they must be listed.[117]
 It is unconvincing to argue that the term “value adjustment”[118] and the implications thereof[119] prohibit the reporting of fluctuation reserves as financial liabilities under the reserves[120] or as provisions,[121] and instead require that they be reported among the assets as negative assets.[122] In fact, Böckli correctly describes how fluctuation reserves effectively become financial liabilities at the value of their corresponding assets.[123]
 In relation to taxes, fluctuation reserves are founded on business grounds even though their creation is not mandatory.[124] If this were not the case, the goal of the legislation – providing greater transparency via Art. 960b CO – would be rendered moot or would be defeated.[125]
 Negative Reserves?
 Definition and Terminology
 According to Art. 959a par. 2 CO, own capital shares – namely, repurchased contributions – must be listed as negative items among the equity.[126] It is not permitted to list the same type of equity twice – in other words, to list under the equity another type of equity when this type has already been listed. As such, the term “negative reserve” is more accurate, especially in relation to the former Art. 659a par. 2 CO.[127] This older norm, which is found under company law rather than accounting law, prescribes that a company must set aside as a “separate reserve” an amount equivalent to the cost of acquiring its own shares.[128] In the corresponding Art. 659a par. 4 revCO, the term “separate reserve” finally falls away. By 2007, however, this term had already been prohibited; as Botschaft made explicit, a previous reserve for own shares (own contributions) was not to be listed as a separate reserve but as a negative item.[129] Generally, the term “negative reserve” may be used; since reserves do not represent a stock or a fund, they do not need to have a positive value as long as they function as negative items among the liabilities,[130] thereby reducing the freely disposable equity due to the capital reduction. However, like in the case of a capital reduction, the balance sheet is thus shortened.[131] By taking a closer look at the reporting rules and at the genuine function of the concept, it should be questioned whether the term “negative reserve” or “negative item” is more accurate, especially since the term “separate reserve” will not be used in the new law.
 Reporting Rules for Own Equity Instruments
 New Reporting Rules: Proscription on Reporting Own Equity Instruments
 An entity or company’s repurchasing of its own shares results in capital reduction because capital is spent in exchange for shares.[132] An entity or company’s own equity instruments are not classified among its assets or financial liabilities, and consequently cannot be designated as hedging instruments.[133] As such, the true reduction in capital as a result of repayment to the equity providers or investors must be shown.[134] This results in the conclusion that own shares do not have a financial value as well as in the corresponding prohibition on reporting own shares on the balance sheet even though they have a stock market price.[135]
 Own shares can only be reported as assets when they are due to be sold according to a binding contract.[136] Own share instruments have no value in case of insolvency[137].[138] As outlined in Art. 725 par. 1 CO (Art. 725a par. 1 revCO),[139] the value of any own share instruments related to capital loss (and over-indebtedness) must be consistently subtracted so that the value of the liability substrate is not deflated.[140]
 Previous Reporting Rules
 Prior to the 2013 revision, a different understanding of repurchasing own contributions and the reporting thereof prevailed: it was mandatory to report repurchased own shares due to the understanding of own contributions as assets on the balance sheet. As the acquisition of own contributions reduces the liability basis, a compensating reserve to the value of the corresponding acquisition price was thus created.[141] However a change of thinking took place, which was based on the Standards, according to which the legal and economical result of repurchasing own shares was “shown better” in the sense that It was made more transparent and additionally the balance sheet gets extended unnecessarily.[142] This entailed changing the new reporting rules to prohibit the reporting of own equity instruments, as explained above in Paragraph 69 et seq.
 Function
 The French wording, in contrast to the German and Italian wording, directly describes the function “en diminution des capitaux propres” instead of naming it item or “Minusposten” or “posta negative”. The function of negative items is to protect equity from illegitimate repayments to investors that would circumvent the limitation rules relating to distributions or pay-outs.[143] The prohibition on pay-outs does not mean that the financial liabilities include a positive amount representing retained earnings that would reduce the value of the reserves.[144] Instead, default reporting or activation results in a negative amount being reported among the financial liabilities, and it is this which constitutes a negative reserve.[145] For example, a company with a profit of 100 CHF cannot distribute this profit unless a negative reserve to the value of – 100 CHF is dissolved; for as long as the negative reserve remains in existence, it must be deducted from the distributable profit.[146]
 The manner in which this mechanism operates must be scrutinized carefully. How does a negative item or reserve among the equity – originating from a capital reduction resulting from the acquisition of own shares – block distributable profit? Reserves are usually defined by their function of blocking and thus protecting equity. However, in the case of a negative reserve or item, the same result is achieved but by a wholly different mechanism. Since capital reduction itself is responsible for the decreased opportunities for distribution, any reduction in capital will have as an “inherent effect” the lowering of distributable profit. This means that the only function of a negative item is to compensate for the proscription on reporting the acquisition of own assets. As the function of negative items has now been clarified, it should be questioned in a second step what a negative item achieves. Besides the obvious consequence of a capital reduction effectively lowering the disposable profit, a negative item is employed in the same manner as a positive item in order to generate this blocking effect. Ultimately, a negative item thus achieves the same result as a positive item. When own shares are finally sold, any profit obtained therefrom is not permitted to be counted as disposable profit due to the release of the negative item, a rule which results in a corresponding increase in liabilities. As a result, this should be reconsidered de lege ferenda.
 Accurate Solution in the CO?
 The most recent changes were strongly influenced by the Standards, which had already incorporated the concept of a revaluation reserve. However, the CO is generally based on a system of fixed equity capital that serves to ensure capital preservation.[147] The previous method of reporting was more compatible with the CO: Negative items – despite being legally valid and the better solution – come into conflict with the principle of fixed capital with a negative item, and ultimately stand in contradiction to capital preservation. Especially when the minimum capital is – in a theoretical example – undercut by a negative reserve, the new reporting method meets its limits and becomes problematic.[148] This leads to the question of whether the ancient reporting method – the reporting of shares combined with a positive reserve that blocks the distributable profit to the same value – would have been preferable, even at the cost of inflating the balance sheet (and reporting own shares as assets instead of showing a capital reduction). This method has also been abolished because of the above-mentioned legal misconception.
 The question now arises as to how the former, already improved system could be further optimized. From a legal-theoretical perspective, the new method has the advantage that it makes more sense to avoid the creation of a reserve, since own shares are rightly not allowed to be reported.[149] In case a negative reserve is created, it does not operate like a typical reserve by blocking the disposable profit through reducing the profit carried forward; instead, it blocks the distributable profit indirectly through a capital reduction resulting from not reporting repurchased own assets. As such, this artificial or indirect blockage of disposable profit differs from the typical function of a reserve. Additionally, while the function of other types of reserve is capital preservation, a negative reserve lowers the value of the equity in correspondence to its value of the reserve. In conclusion, the term “negative item” rightly replaced the term “reserve” in the last revision, since “reserve” would have been an inaccurate description of how this instrument functions. Moreover, a negative item is nothing more than a reporting instrument that is necessary for showing that own assets have been repurchased. While this method is deemed incorrect from a legal point of view, it is preferable when considered from a logical-mathematical perspective: It discloses and makes visible the act of purchasing one’s own shares in the exact amount. Disclosure and transparency are discussed in the context of the principles of accounting in Paragraph 194 et seqq.
 Sub-Types
 Although own capital contributions are usually only typical for companies limited by shares,[150] 959a par. 2 CO is applicable to and mandatory for limited liability companies and cooperatives.[151] For all sub-types of negative reserves, the reported value should correspond to the value of the acquisition cost. This amount remains the same when there is no subsequent valuation, regardless of any changes in the market.[152]
 Furthermore, it must be listed as shareholder equity and structured in the required legal form as per Art. 959 par. 7 CO.[153]
 Own Shares
 According to Art. 659a par. 4 revCO (Art. 659 par. 2 CO), a limited liability company may acquire its own shares only when freely disposable equity capital is available in the required amount and the combined nominal value of all such shares does not exceed 10% of the share capital.[154] Hence, a company may use only freely disposable equity capital, profit carried forward, or the free portion of the legal reserves.[155] Participation certificates[156] also count as own shares,[157] but dividend rights certificates do not.[158] These are not issued for contributions[159] and therefore cannot be classified as a reimbursement of paid-in capital.[160] As a consequence of the acquisition of its own shares, a company has the obligation to create a negative reserve to the corresponding value of these shares. This negative reserve can be created not only by the issuing company itself purchasing its own shares directly,[161] but also indirectly through a purchase by a subsidiary in which the company holds a majority interest.[162]
 A negative reserve decreases in value in a manner that corresponds to the reduction of the nominal value of the share capital when shares are eliminated through a capital deduction.[163] Negative reserves also change in value when additional shares are purchased or when own shares are sold; any resulting difference in value is allocated to the capital reserves.[164]
 Own Capital Contributions
 Although, as per Art. 783 par. 4 CO, the relevant regulations on the acquisition of own shares by a company limited by shares also apply to the acquisition of own capital contributions by a limited liability company, there are some peculiarities in relation to the latter. First, a decision to purchase own capital contributions generally falls under the competence of the members’ general meeting;[165] however, it may authorise the company’s managing director to acquire own capital contributions.[166] Hence, acquisitions constitute a transfer of capital contributions, as per Art. 785 CO. Consent to the assignment of capital contributions must thus be passed by a two-thirds majority of the members present and an absolute majority of the entire nominal capital in respect of which an exercising of the right to vote will be required.[167]
 Another peculiarity that applies to limited liability companies relates to additional financial or material contributions. In case capital contributions are tied to an obligation to make additional financial or material contributions, these must be cancelled before acquisition.[168] Such an obligation would be illogical because it would lead to a company acquiring capital contributions that are tied to additional financial or material contributions,[169] and in so doing becoming indebted to itself.[170] However, a company could acquire own capital contributions as credit, and thus repay additional financial contributions.[171]
 Finally, the maximum acquisition value of 35% in cases where capital contributions are acquired in connection with a restriction on transfer or the departure or exclusion of a member of a limited liability company differs from the stipulated limit of 20% for companies limited by shares.[172] A person-centred structure requires a higher limit in order to facilitate the withdrawal from the company of a partner that holds at least one-third of the capital contributions.[173]
 However, from the perspective of capital protection, the limit of 35% is very high; hence, in order to prevent risk to creditors,[174] capital contributions in excess of 10% of the nominal capital must be sold within two years or cancelled by means of a reduction of capital.[175]
 Legal Reserves
 Definition and Function
 Statutory legal reserves differ from statutory accounting reserves, especially in that they may be dissolved at the discretion of the company if they reach a certain value.[176] Like accounting reserves, the creation of statutory reserves is legally mandatory.[177] Legal reserves are debt items that have no corresponding real value from which an investment could be financed.[178] A portion of the reserve, which is not allowed to exceed one-half of the share capital, may be frozen in order to prevent distribution and thus protect the capital, while the rest functions as a financial buffer to absorb losses.[179]
 Legal reserves apply to companies limited by shares,[180] limited liability companies[181] and cooperatives.[182] The section below explores how statutory reserves are used by different types of companies. The Code of Obligations has only included legal reserves since 1936; currently, legal reserves are termed general statutory reserves in Art. 671 CO et seqq (Art. 671 revCO et seqq).[183] As their earlier name indicates and as will be discussed below, legal reserves are mandatory under the law.
 Creation
 Competence
 The creation of statutory reserves above a limit of 20% is not at the discretion of a company.[184] As long as the 20% limit is not reached, the first allocation is mandatory.[185] The general assembly has no discretion in this matter, but challenges may be brought against such a resolution.[186] Not even the general assembly has the authority to decide against this mandatory first allocation, and any decision that violates this allocation requirement is challengeable.[187] Regarding the competence, the revised law will bring no changes. Only the Art. 670 CO on revaluation reserves an article before Art. 671 revCO is moved. At first glance, the systematic proximity of accounting reserves in the actual Art. 670 CO (Art. 725c revCO) to legal reserves in Art. 671 and 672 CO (Art. 671 – 673 revCO) could create confusion, because the board is competent for the former and the general assembly for the latter. Only in Art. 674 CO is it explicitly stated that the creation of further reserves other than those by means of the articles of association or by resolution fall under the competence of the general assembly. This question will be discussed in Paragraph 294. The Botschaft does not mention any change or clarification regarding the competence.
 Actual Regulations
 Allocations
 Legal reserves are created through two possible mandatory allocations. If the requirement of 5% of the annual profit is met,[188] this amount must be allocated to the general reserve[189] annually until the legal reserves reach the threshold of 20% of the paid-up share capital.[190] Companies have no discretion in this regard, but no allocation is made in case of very little annual profit.[191] Offsetting with the annual profit occurs when a loss is recorded on the balance sheet[192].[193] According to Art. 671 par. 4 CO, holding companies are exempt from this initial allocation.
 In addition to this first allocation, a second allocation occurs if a company distributes dividends to the value of more than 5% of the 5% of the annual profit: Then of 10% of the amounts distributed as the share in the profit above and beyond (exceeding) payment of a dividend of the just mentioned 5% of the annual profit is allocated to the legal reserves.[194]
 For example, for a company with CHF 100,000 paid-up share capital and an annual profit of CHF 10,000, dividends up to the value of CHF 7,000 can be distributed. The first allocation to the legal reserves would amount to 5% of the annual profit of CHF 10,000 (CHF 500); the second allocation would be 10% of CHF 2,000 (CHF 200).[195] While the first allocation is limited to no more than 20% of the share capital, the second allocation has no upper limit.[196] The first allocation is determined by the annual profit, the second by the value of the distributed profit shares or dividends.[197]
 Characteristics of Allocations
 Legal reserves are derived from annual profit,[198] from capital contributions as additional paid-in capital, or from agio, namely the surplus above the nominal value after the issuance of shares or participation capital[199].[200] Finally, according to Art. 681 CO, any profits that arise from forfeiture must be allocated to the legal reserves.[201] Following this general description of unrecoverable contributions or non-returnable contributions, it is important to define their specific characteristics and answer the question of whether the same rules are applied in relation to the creation and, in particular, the dissolution[202] and use of both subtypes. Except in the case of agio or additional paid-in capital, allocations are classified as earned profit and not as paid-in capital.[203] The former accounting rules also differentiate between allocations in terms of their characteristics and origin; new company legislation has been adapted to these recent means of differentiation.
 Subdivisions
 The recently amended accounting legislation subdivides legal reserves into two subtypes[204] – retained earnings reserves and capital reserves – according to their characteristics, the origins of their paid-in surplus and retained surplus, or visible earnings on the balance sheet.[205] Nevertheless, Parliament[206] rejected the Federal Council’s proposed rules for differentiating between these two kinds of reserves on the basis of distribution, with the result that currently the only means of differentiating between them is by their new separate visualisation.[207] However, subdivisions are still needed in order to implement the fiscal capital contribution principle.[208] These subdivisions are customary in international practice and follow the national and international standards.[209] Furthermore, due to the subdivisions in accounting law, the future amendment to the accounting rules in material law, which regulates the creation and dissolution of reserves, only needs to be updated.[210] Finally, disclosure of the origin and thus the nature of the reserves is legal and important for both their creation and their post-dissolution use.[211]
 Capital Reserves
 Actual Accounting Regulations
 According to the recently amended accounting regulations, the minimum structure of a balance sheet contains the item “capital reserves”.[212] Before this amendment, capital reserves and profit reserves were both allocated to the general reserves.[213] The material law that governs the creation and dissolution of capital reserves will be updated.[214]
 Creation of Capital Reserves as per the new Company Regulations
 Unlike the current law, the new company legislation does not prescribe two types of allocation;[215] instead, it only allows for a single allocation to be made to the capital reserves,[216] a regulation which will make this norm much easier to understand and apply.[217] Capital reserves are paid-in capital, which is paid in by the equity providers, shareholders or company members, and exceeds share capital.[218] Currently, the legislation is strict in only permitting the allocation of agio (additional paid-in capital),[219] profit of forfeiture[220] and capital contributions.[221] Participations such as à fond perdu (unrecoverable contributions or non-returnable contributions) contributions count as capital contributions, which have no effect on the profit and loss account.[222] According to Böckli, book profit arising from capital reduction may also be allocated to the capital reserves.[223] Although these book profits can only be used for write-downs, it is not a breach of the ratio legis principle to allocate them to the capital reserves when a write-down is not necessary from a business administrative perspective.[224] The use of book profits, as per Art. 732 par. 4 CO (1991), is typically grounded in a misunderstanding: since book profits are not based on a profit that is recognised in the profit and loss account, an allocation to the capital reserves is permitted.[225]
 The subdivision of reserves into capital reserves and profit reserves is crucial due to the tax-free distribution of capital reserves; unlike distributed profit reserves, distributions for privately held shares are not taxed.[226] In order to prevent double taxation,[227] a separate item for reserves that are created with capital contributions may be listed to indicate any pay-outs to the shareholders or company members.[228]
 As additional financial contributions in LLCs may only be refunded in full or in part if the amount is covered by freely disposable equity capital and this has been confirmed in writing by a licensed audit expert, as per Art. 795b. According to Art. 795a CO, these contributions are not stock capital but capital contributions. They are thus to be listed as separate items within the capital reserves.[229] As the competence to repay falls under the authority of the executive body and thus differs from the competence to distribute reserves, this must also be shown separately from the other capital reserves.[230] A further reason for this is that all company members may not have paid an additional contribution; the additional capital contributions must therefore be shown in a separate capital reserve.[231]
 Retained Earnings Reserves
 Retained earnings reserves, also known as profit reserves, are reserves that are created by a statutory allocation of a company’s profit, for which Art. 671 CO applies to companies limited by shares, Art. 801 CO to limited liability companies, and Art. 860 to cooperatives.[232]
 Creation of Retained Earnings Reserves
 Retained earnings reserves, like statutory reserves, are currently created through two mandatory allocations. For the first allocation, 5% of the company’s annual profit[233] must be allocated to the general reserves – up to the limit of 20% of the paid-up share capital.[234] In the new law, this 20% threshold has been more than doubled to 50%.[235] For the second allocation, 10% of the value of the distributions for the profit shares – over and above the payment of a dividend of 5% – must be allocated to the reserves even after the statutory limit has been reached.[236] This valuation system, amounting to 10% of the super dividend, will be removed from the new law.[237] The system of two allocations should be replaced, as it will be in the new law.[238] According to the new law, only one allocation will be required, while 5% of the annual profit may be allocated to the retained earnings reserves.[239] As such, the retained earnings reserves will be supplied from only one source – from either retained earnings or profit – and will function as a forced refinancing for the company.[240] As in the new law, a loss carried forward must be considered before the allocation is completed.[241] The possibility of raising the upper threshold for the allocation to 50% remains. An amendment to the articles of association as they relate to the assembly and its decisions is thus needed.[242]
 Sub-Categories
 The new regulation distinguishes further between statutory and legal retained earnings reserves, as per Art. 672 revCO, and voluntary retained earnings reserves, as per Art. 673 revCO. Under current law,[243] the latter are called reserves pursuant to the articles of association (Art. 672 CO).[244] They give the assembly discretion to create further reserves when this option is stipulated in the articles of association.[245]
 This sub-category of legal retained earnings reserves here, should not be confused with the authority enjoyed by the assembly to create and utilise additional reserves, as per Art. 673 CO (Art. 673 revCO). This category of voluntary retained earnings reserves will thus be discussed in a separate chapter.[246]
 Sub-Items
 According to Art. 670 CO (Art. 725c CO), the revaluation amount is stated separately as a revaluation reserve.[247] Revaluation reserves may be listed as separate sub-items within the retained earnings reserves[248] as they are neither capital contributions nor conventional retained earnings reserves.[249] Although accounting law no longer mentions revaluation reserves in the required minimum structure of the balance sheet, according to Art. 959a par. 2 no. 3 CO they should be separated in order to comply with Art. 671b CO (this norm will be deleted and is in force until 31 December 2022).[250] As such, the updated value of each object that has been revaluated should be disclosed.[251]
 According to Art. 659a par. 2 CO, reserves for a company’s own capital shares are another sub-item that falls under legal profit reserves.[252] A company must set aside an amount equivalent to the cost of acquiring its own shares as a separate reserve.[253] For example, the purchase price at which a company paid for its own shares or participations is shown on the balance sheet as a liability, and is thus deducted from the equity.[254] The aim of this reserve for own capital shares, which is required as per the minimum structure of the balance sheet, is to list negative items.[255] However, this is only required after the indirect purchase of own shares or participations and not after direct purchases.[256]
 Dissolution and Utilisation
 Competence
 As with the creation of legal reserves, the general assembly has the competence to dissolve reserves.[257] After dissolution, this category of reserves can be used for different purposes, as explained below.
 Utilisation
 A differentiation between the two kinds of reserves in relation to how they are distributed was explicitly rejected and is not the intention of the legislation.[258] Currently, the dissolution and utilisation rules function as a two-step process with the aim of protecting the company’s equity. To the extent that it does not exceed one-half of the share capital, utilisation is restricted to covering losses or for measures designed to sustain the company through difficult times, prevent job losses and/or mitigate the consequences thereof.[259] This threshold of 50% is also included in the new legislation,[260] although utilisation is no longer restricted to these three conditions because the corresponding passage has been removed and replaced.[261] According to the new legislation, the utilisation of capital reserves is free; as such, they may be used to repay shareholders or company members.[262] The same applies to the utilisation of profit reserves.[263] It remains unclear what precisely is meant by these measures since a huge scope of discretion already exists within the provisions, write-downs and value adjustments outlined in Art. 960a par. 4 CO and Art. 960e par. 3 no. 4 CO.[264]
 The new legislation is very liberal and corresponds to the Federal Supreme Court’s latest case law[265] as well as the aims of the 2007 draft legislation.[266] According to the current legislation, the utilisation of legal reserves is only optional when the reserves exceed 50% of the share capital or the participation capital[267] and legal reserves may be repaid to the shareholders or company members.[268] Current law as well as in the recently changed norms permit the offsetting of reserves and losses.[269] The new legislation thus serves to update the case law by removing the second step from the regulations.
 Finally, for the freely disposable portion of the reserves, the question arises as to whether a distribution of the reserves must be rebooked, since Art. 675 par. 2 CO states that dividends may be paid out only from the disposable profit or from reserves created for this purpose.[270] This would involve a rebooking from the capital reserve or agio to the retained earnings reserve or a reserve for distribution purposes.[271]
 The wording in the official English translation is less clear when compared to the German, French and Italian; disposable profit is translated as “the profit arising from the balance sheet”. However, in the context of distribution and by clarifying that this is not yet an established term, the English version seems more precise. As Glanzmann rightly recognises, the net-profit is not a defined nor reported measure or item on the balance sheet.[272] Equally, the English version refers to a disposable profit that must be calculated based on the threshold explained above, and is thus only provisional. At first glance, “a disposable profit” is more accurate and easier to understand as it denotes a value that is still to be calculated. Furthermore, a rebooking based only on the phrase “from the resulting profit of the balance sheet and from reserves formed for this purpose” appears unusual, since the freely disposable portion of the capital reserve does not arise out of the retained earnings. Additionally, this wording is not practicable and is effectively a dead letter; furthermore, as with the last accounting revision as well as in the new legislation, a clear visual separation between both types of reserves based on their origin is clearly expected. As such, a rebooking requirement would correspond with the new separation between capital reserves and retained earnings reserves.[273]
 Distribution of Agio
 According to Art. 671 par. 3 CO (Art. 671 par. 2 revCO), when the reserves exceed 50% of the share capital, the utilisation of legal reserves is optional and may be used to repay the shareholders or company members. As there is no clarification as to whether this is applicable to agio, the inverse would appear obvious.[274] However, because agio is additional paid-in capital – and not income – it could be classified as protected capital.[275] As a basic norm, Art. 680 par. 2 CO protects the company’s capital from its own shareholders or company members to the benefit of the minority shareholders, company members associates and creditors[276] by prohibiting any repayment of paid-in capital to the shareholders or company members.[277] Like stock capital, agio appears in the articles of association (Art. 626 no. 3 CO; Art. 626 no. 3 revCO) and on the balance sheet (Art. 959a par. 2 no. 3 lit. b CO) as well as in the commercial register (Art. 45 Abs. 1 lit. h HRegV), thus serving to inspire trust among the creditors.[278] In light of the additional capital protection for creditors, it would be contradictory for agio – directly after being determined – to be paid back immediately.[279] This inconsistency could arise from the lack of subdivisions for capital reserves and profit reserves” i.e. the fact that capital reserves and profit reserves are not subdivided into further categories.[280]
 Finally, following the leading doctrine,[281] the Federal Supreme Court decided that agio should be treated in the same way as reserves, and should thus enjoy no capital protection.[282] This is a convincing position because the revision of the legislation allows for the distribution of agio by introducing a capital contribution principle and requiring ultimate compliance therewith.[283]
 Since the new legislation subdivides legal reserves according to their origin and characteristics, the disputed question again becomes relevant as lex specialis applies to both types of legal reserve; in view of this differentiation, it is necessary to ask again whether the protection of pay-outs or the rules on reserves prevail.[284] In line with the Federal Supreme Court’s decision, the new legislation permits pay-outs of capital reserves in Art. 671 par. 2 revCO.[285] Although the subdivision is derived from tax law, this does not result in a change in how both types of legal reserve are viewed, since the rules for determination and usage are identical for both: Art. 672 CO par. 3 revCO refers to the rules for capital reserves on the determination of retained earnings reserves in Art. 671 revCO. As such, the new legislation does not clarify how agio should be treated; on the contrary, in order to protect agio, no differentiation between capital and profit reserves has been made.
 The new, more liberal regulations are not to be seen as being opposed to capital protection, but rather as favouring decisions taken by the general assembly. Ultimately, a pay-out must follow certain rules and is not completely free:[286] it may only be effected if the legal capital and profit reserves, less the value of any losses, exceed half the value of the share capital, as entered into the commercial register.[287]
 Holding Companies
 For holding companies,[288] there is some relief available for the creation and dissolution reserves. As the second allocation is not required for holding companies,[289] the threshold for the optional utilisation of legal reserves is not applicable.[290] According to one opinion, the threshold already applies at 20%,[291] but according to another the threshold applies at 50%.[292]
 The new legislation resolves this discrepancy by stating clearly that the threshold for holding companies applies at 50%.[293] Norms relating to the creation of capital reserves in holding companies are not found in Art. 671 CO, while Art. 672 CO states that profit reserves may be allocated until they and the capital reserves amount to 20% of the paid-up share capital.[294] This regulation is thus applicable to both these categories of reserves.
 Voluntary Reserves
 Unlike legal reserves and accounting reserves, voluntary reserves[295] or voluntary retained earnings reserves, as they are termed in the new law,[296] are not statutory but rather based on the articles of association,[297] as will be shown in Paragraph 144. Where a provision is not made for such reserves in the articles of association, the general meeting may not decide to allocate disposable profit to form a further reserve.[298] The latter situation is more common in practice.[299]
 Noteworthy is the fact that only terminological changes were made, not substantive changes.[300] Although they represent a potentially useful instrument in practice, voluntary reserves are not utilised as often as would be expected. Given that they are created and disclosed by the general assembly, they are both transparent and prudent. Voluntary reserves, like typical reserves, prevent distribution and therefore increase the qualifying protected equity.[301] According to Art. 959a par. 2 no. 3 lit. d CO, since voluntary reserves are formed at the discretion of the general assembly and do not represent statutory reserves, it is mandatory to disclose them as negative items.[302] They are thus reported as sub-items under the retained earnings reserves.[303]
 Reserves Based on the Articles of Association
 Requirements
 In contrast to reserves created for specific purposes, voluntary reserves[304] or in the actual terminology – reserves based on the articles of association[305] – are free and independent from almost any requirement.[306] Their only requirements are that there is sufficient, freely available equity and that the reserves were formed in the manner required by law.[307] Finally, for voluntary reserves formed through the articles of association, the latter are determinative. A resolution passed by the general meeting is required to formulate new articles of association.[308]
 As for all types of reserve, the irrevocable right to a dividend also acts as a restriction on the creation of reserves; even a decision by the general assembly should not be able to revoke this right.[309] This restriction is rightfully justified, since the objective of a company limited by shares is to make a profit for its shareholders; as such, according to Art. 673 par. 2 revCO (Art. 674 par. 2 CO), the creation of additional reserves must be justified with a view to the long-term prosperity of the company or the desirability of a stable dividend and being in the interest of all shareholders.[310] Generally, a comparison with the equivalent regulations in Germany shows that one of the main goals of an annual account requirement is to ensure a minimum distribution of profit in the form of a guaranteed dividend,[311] especially for minority shareholders.[312] Consequently, without going too deeply into the substance of German corporate law, financial accounting is responsible for providing this information in order to avoid unproductive minority-owned shares, as will be shown in Paragraph 177 on the principles.
 Articles of Association
 On the one hand, as per Art. 671 par. 1 CO, the articles of association may be utilised to make further allocations: amounts greater than 5% of the annual profit may be allocated to reserves or the reserve must contain more than the 20% of paid-up share capital required by law.[313] On the other hand, the articles of association may be used to form further reserves, whose purpose and use must be specified.[314] These two wording options are no longer spelled out in the new law, but their substance is still applicable since it is self-evident, and thus does not need to be repeated in the new law. In Art. 673 par. 2 CO, however, the new law does stipulate an apparent restriction that limits the formation of voluntary reserves to situations in which they are justified by the long-term prosperity of the company or the interests of the shareholders.[315] This condition is already stipulated in the CO but is expressed in quite vague and open terms.[316]
 This explains why Botschaft states explicitly that this restriction applies only when reserves are used for non-business-related reasons, such as undermining the interests of the minority shareholders or artificially lowering the share price through low distributions.[317] Ultimately, what Torrione/Barakat correctly note in relation to the current legislation is still valid: as per Art. 672 par. 2 CO, the articles of association can allow for huge discretion in the use of reserves.[318] Even before the wording was made more precise in the new law, it was argued that the restrictions are an abuse of rights as per Art. 2 CC,[319] especially the shareholders’ right to a share of the profits outlined in Art. 660 par. 1 CO.[320] Similarly, this criticism is also valid for the restrictions on reserves created and released by the general meeting, which will be more explicit in the new law[321] because both will be mentioned in the same norm and sentence.
 Furthermore, the articles of association are not only required to stipulate the use and purpose of the reserves, but they must also define the basis for calculating the reserves – namely, the annual profit and share capital, before or after the distribution of dividends.[322] Despite the relatively few other rules that apply to the articles of association, the use of reserves follows the general rules of profit use.[323] Any amendment or annulation of the articles of association or of the use or purpose of the reserves falls under the competence of the general assembly, as does the formation of reserves.[324]
 Formation and Dissolution
 The general assembly has the authority to create reserves.[325] The general assembly can also decide how to use or allocate the disposable profit, although this must occur after a proposal by the board of directors.[326] Dissolution occurs when the reserves are used for their stipulated purpose. In case the reserves are not used as stipulated in the articles of association, the board of directors and any shareholder may challenge this decision in the general meeting.[327] As already mentioned, the general assembly may amend or annul the articles of association as well as determine their substance.[328]
 Special Sub-Type: Staff Welfare
 The current CO recognises two types of reserves that are based on and/or provided for by the articles of association: the general reserves outlined in Art. 672 CO (Art. 673 revCO) and a special category of reserves that is only for the purposes of staff welfare, as stipulated in 673 CO.[329] The function of the latter is to establish optional pension plans for foundations or to provide support for existing foundations[330] rather than statutory pensions plans.[331] Due to the declining importance of staff welfare reserves,[332] they are not included in the revised CO.[333]
 Reserves based on a Resolution
 Resolution reserves[334] are also known as ad hoc reserves or extraordinary reserves,[335] which provide an accurate description of their function. The general meeting may decide to form reserves for which there is no provision in law or in the articles of association for the following three purposes: replacement, the long-term prosperity of the company, or the distribution of a stable dividend.[336]
 Formation of such reserves is thus based solely on a resolution of the general assembly and allowed only for these purposes, as stipulated in the CO, while reserves based on the articles of association are permitted for almost unrestricted reasons as long as they have a corresponding basis in the articles of association.[337] This open-ended wording grants the general assembly enormous discretion.[338] It is especially important to note here that the requirements for the formation of open resolution reserves are the same as for the formation of hidden reserves for replacement proposes[339] as well as for administrative reserves[340].[341] Consequently, the general assembly has the competence to form resolution reserves, while the board of directors has the competence to form the mentioned hidden reserves or hidden reserves for replacement purposes. This work maintains a clear preference for the formation of open reserves. Particularly noteworthy in relation to resolution reserves is that the CO explicitly stipulates that they must be justified and in the best interests of the shareholders.[342]
 The new law proposes combining resolution reserves with reserves based on the articles of association.[343] The formation of such reserves will be allowed only with a view to the long-term prosperity of the company and the interests of the shareholders.[344] However, the new option of forming reserves for replacement purposes or in order to ensure a stable dividend will be removed.[345] The reason for their removal lies in the current option that already allows for additional depreciation and valuation adjustments for replacement purposes[346] and which also permits depreciation and valuation adjustments as well as provisions that secure the long-term prosperity of the company,[347] thereby giving companies a large degree of discretion.[348] Finally, the general meeting may decide to allocate disposable profits in order to form reserves for the establishment and funding of welfare schemes for the company’s employees or for other welfare purposes, even when such reserves are not provided for in the articles of association.[349] This option will also be removed.[350]
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 Subdivision in Banking Practice
 Reserves for General Banking Risks as a Special Reserve
 Nature
 Open reserves, including reserves for general banking risks, represent equity: In the banking sector, reserves for general banking risks[351] qualify as Common Equity Tier 1 (CET 1).[352] However, due to the fact that the board of directors has the competence to create and release them, they could also be defined as hidden reserves even though they are disclosed.[353] This proximity to hidden reserves as well as to accounting reserves is only based on the board of directors’ competence to create and dissolve such reserves, a competence which typically belongs to the general assembly.
 Notion
 Reserves for general banking risks[354] are a special category of reserves that only exists in the banking sector, and thus cannot be used in the non-banking sector.[355] These reserves, which are created with retained earnings that have not been assigned to another reserve, serve as a hedge to cover the bank’s business risks.[356]
 Competence to Create and Release
 The creation of reserves for general banking risks falls under the competence and discretion of the board of directors.[357] The banking regulations do not provide any detailed rules in this regard, nor is the maximum value fixed.[358] This competence can be compared in some ways to the board of directors’ competence to create hidden reserves; as reserves for general banking risks represent undisclosed equity, this justifies their creation to the same value as hidden reserves.[359] Fundamentally, however, the creation of reserves for general banking risks should fall under the competence of the general assembly. In the case of reserves for general banking risks, a transfer of competences to the executive body occurs. Such a transfer is advisable and could thus potentially also be effected for other types of reserves that are similar to reserves based on the articles of association. However, the competence to create and dissolve reserves falls under the competence of the general assembly and the latter should at least be able to decide whether to effect a transfer of competences: reserves based on the articles of association could provide the opportunity for a legitimate transfer of competences. Hence, the transfer of competences effected through reserves for general banking risks can be completed without the permission of the general assembly, which would otherwise be competent for decisions on equity and whose authority for any related decisions would normally be required.
 Thus, reserves for general banking risks represent a transgression of the general assembly’s competences and its authority.[360]
 The creation and release rules for reserves for general banking risks are found in the Swiss Financial Market Authority’s circular. However, the appropriate place for such rules of creation and dissolution should be at the level of a law due to the fact that these creation and dissolution rules transfer a competence that usually falls under the authority of the general assembly to the board of directors. It is possible to form a reserve for general banking risks by disclosing it (1) via the item “changes in reserves for general banking risks”; (2) via a reallocation of hidden reserves to the item “provisions”; or (3) on the basis of a reallocation of value adjustments and provisions[361] that were previously financially necessary.[362] As such, reserves for general banking risks are created by inserting the item “changes in reserves for general banking risks” into the income statement; by way of a transfer of hidden reserves; or, in the case of reliable assessment single-entity financial statements, by a redesignation of value adjustments and provisions that are no longer financially necessary.[363] This use of the income statement for reserves for general banking risks is unique to Switzerland.[364] This solution involving reserves for general banking risks is more optimal than the creation of hidden reserves, but the legal basis for a transfer of competences is still insufficient. Such a transfer could either be anchored in a Federal Act or in the articles of association. In the case of the latter, this would allow the general assembly to decide on when to permit and effect a transfer of competences.
 Reserves for general banking risks may only be released via the item “changes in reserves for general banking risks” on the income statement.[365] As with provisions, it is possible – and, indeed, a good solution – to recognise reserves for general banking risks in the profit and loss account.[366]
 Impact on Tax
 Crucially, reserves will only be legitimate if they have an impact on taxable income, which is convenient. In true and fair view single-entity financial statements, reserves for general banking risks are to be recognised through the profit and loss account. It is explicitly stipulated that reserves for general banking risks as well as the newly allocated amount must be considered for tax purposes;[367] the creation of reserves for general banking risks thus represents a clear advantage from a fiscal perspective.
 By contrast, for reliable assessment statutory single-entity financial statements, the formation of reserves for general banking risks does not always affect the profit and loss account when resulting from a reallocation of hidden reserves.[368] However, the new legislation generally recognises reserves for general banking risks through the profit and loss account,[369] in contrast to the old legislation, which only requires disclosure of their tax status.[370] Additionally, according to the new legislation, reserves for general banking risks must also be listed in the cash flow statement under the operating activities.[371]
 Reserves for General Banking Risks or Provisions?
 Provisions, like reserves for general banking risks, are instruments for the prevention of risk – from a financial perspective, both instruments are reserves for likely yet uncertain future outgoing cash flows.[372] From a terminological perspective, both instruments are reserves for possible future outgoing cash flows, although reserves for general banking risks are created for unlikely risks and provisions for probable risks.[373] Both have the same impact on the company’s profit: they allow the accumulated earnings to be correspondingly reduced until the requirements for distribution are no longer fulfilled.[374] Thus, from a technical point of view, as long as the equity is still covered both reserves for general banking risks as well as provisions comply with the rules on capital protection and preservation.[375]
 An important difference is that the creation of provisions is mandatory if the requirements are fulfilled, which means that a banking entity does not have a choice between a reserve for general banking risks or a provision.[376] Another fundamental difference is that reserves for general banking risks are classified as equity while provisions count as liability – or, more precisely, as a reserve for potential liabilities, otherwise known as a reserve for the valuation of potential liabilities.[377] Ultimately, it is not the terminology that is decisive, but rather the fact that provisions, unlike reserves, are not classified as equity.
 Addendum: IFRS Compatibility?
 In practice, according to the IFRS reporting rules, reserves for general banking risks are not applicable to banks.[378] The reason for this non applicability is that no earnings or income is connected to this reserve;[379] however, although this is correct, it is not relevant.[380] According to Handschin, reserves for general banking risks differ from other types of open reserves only by the fact that they are created by the board of directors.[381] Nonetheless, the creation of reserves is clearly allowed in IFRS accounting when the general assembly has the competence to do so, namely in the case of reserves representing appropriations of retained earnings and reserves representing capital maintenance adjustments.[382] However, the difference here is that reserves for general banking risks are not created by the general assembly but by the board of directors.[383]
 In the IFRS, the creation of reserves is sometimes permitted by statute (e.g. the articles of association); other reserves may be established if national tax law grants exemptions from, or reductions in, tax liabilities when transfers to such reserves are made.[384] This applies, for example, to reserves based on the articles of association, for the creation of which the general assembly can pass on the authority to the board, as well as to reserves for general banking risks.[385] The fundamental issue is the status of the newly created reserve in relation to tax, namely if it is disclosed before or after profit. In the IFRS, reserves are created and disclosed on the balance sheet after the profit has been declared,[386] while reserves for general banking risks are formed and entered into the balance sheet before profit.[387]
 Other Reserves in the CO
 In Paragraph 154, all categories of reserves that exist in the CO are listed; however, not all are applicable to financial statements prepared in accordance with the Swiss accounting standards for banks. The following subsections provide an overview of these other types of reserves.
 Inapplicable Reserves
 Although fluctuation reserves[388] are a useful concept in the CO, no provision is made for them in the banking regulations. As a result, they are not applicable to financial statements prepared in accordance with the Swiss accounting standards for banks.[389] The reporting of fair value, which has an impact on the profit and loss account, is mandatory for commercial business as well as financial instruments.[390] Consequently, when revaluation does not affect the profit and loss account, a revaluation should not be undertaken; as such, the ban on fluctuation reserves is rational.[391] Although the use of fluctuation reserves is not possible for profits resulting from revaluation, reserves for general banking risks can be utilised: This type of reserve also has an impact on the profit and loss account and thus on the profit resulting from higher value appreciations, which can ultimately be offset with the expenditure from the formation of reserves for general banking risks.[392]
 Revaluation reserves[393] are no longer applicable to banks. Banks could previously make use of revaluation reserves; with Art. 5 BankG having been removed after the Financial Market Supervision Act (FINMAG) entered into force, this is no longer the case.[394] For banks and companies limited by shares, such a revaluation of real estate and participations in excess of their acquisition costs needed to be accepted de lege lata and reported to FINMA before the financial statements were published.[395] Additionally, FINMA had to be provided with all the information and documents that it requires to carry out its tasks. Furthermore, any incident that was of relevance to this supervision was required to be immediately reported to FINMA.[396] However, the new circular no longer mentions the option to create revaluation reserves.[397] This instrument has been rightfully discontinued for banks, although it remains a powerful instrument that promotes the survival of companies in the non-banking sector. For banks, however, it was inappropriate and thus potentially dangerous. Böckli’s general criticisms primarily apply to the banking sector.[398]
 In relation to hidden reserves,[399] some restrictions apply to banking accounting. These will be detailed in the following chapter on applicable reserves. First, however, it is important to note that hidden reserves are only permitted in reliable assessment statutory single-entity financial statements and not in true and fair view single-entity financial statements.[400] Despite the applicability of hidden reserves to reliable assessment statutory single-entity financial statements in the context of banking accounting, the formation of hidden reserves is not justified due to the option available to the board of directors to form reserves for general banking risks, an alternative which does not apply in the non-banking sector.[401]
 Because hidden reserves usually have an impact on the profit and loss account, the illegitimate practice of forming hidden reserves in the banking sector – despite the availability of the option to form reserves for general banking risks – is often used[402] although hidden reserves do not always go untaxed, contrary to what would be expected.[403]
 Handschin proposes optimizing this situation by unifying the taxable implications of hidden reserves in reliable assessment statutory single-entity financial statements: as reserves for general banking risks present an alternative to hidden reserves, it is correct that the creation of a reserve for general banking risks also represents an expense for taxation purposes.[404]
 Applicable Reserves
 Negative reserves[405] are named negative items in banking reporting. Own shares or capital contributions are not allowed to be activated on the balance sheet; nonetheless, a category for negative reserves must be included to show that the share capital has been paid back.[406] Banks’ minimum structure is not regulated by the CO but follows the special rules for banking accounting.[407] Own shares must be disclosed separately as a negative item on the balance sheet.[408] The new circular only mentions a “negative item” for “own capital contributions”, but this means the same as the old circular’s requirement to report own shares as a separate negative equity component so that the value of own shares could be deducted from the equity.[409] Rather than describing it as the value of own shares, it would be more accurate to describe this as distributions or pay-outs as well as the value of service in return.[410] However, from a historical perspective, this can be seen as a positive development considering that it was not mandatory to form a reserve until 2013.[411] It may be argued that, despite the former Art. 25 par. 5 Banking Act, the former Art. 659a par. 2 CO was applicable by referral.
 Furthermore, general statutory reserves like capital reserves and retained earnings reserves are applicable to banking accounting, with the old circular already having differentiated between capital and profit reserves.[412] It is mandatory for banks to disclose both types of general reserves separately.[413] Additionally, disclosure of separate tax-exempt capital contribution reserves is required.[414] The CO’s allocation rules are applicable to banking accounting as well as to the dissolution and utilisation of reserves.[415]
 Finally, since the CO is applicable to banks, voluntary retained earnings reserves may also be used by banks.[416] The old and new circulars do not differentiate between the two types of voluntary retained earnings reserves.[417] Voluntary retained earnings reserves should be disclosed as such as a separate item.[418] The terminology does not differentiate between reserves that are based on the articles of association and the resolution reserves that are outlined in the CO, consequently allowing for a combined disclosure of both types of reserves. The CO’s rules, as explained in Paragraph 149, are applicable to the formation as well as the dissolution of voluntary retained earnings reserves.
 As mentioned above, the formation of hidden reserves is permitted for reliable assessment statutory single-entity financial statements, but hidden reserves may only be created in the following specific circumstances: (1) a charge to the profit and loss account due to changes to the provisions and other value adjustments listed under the item “provisions”; (2) conversion of provisions that are no longer required into hidden reserves; (3) reallocation of value adjustments for default risk into hidden reserves under the item “provisions”; (4) a charge to the item “value adjustments” under participations and the depreciation and amortization of tangible fixed assets and intangible assets; (5) an increase in the difference between the book value and the maximum legal limit resulting from market-related rises; or (6) a decision not to revoke a value impairment.[419] As such, from 2020 onwards the option of creating hidden reserves is no longer unrestricted. Correctly, hidden reserves are no longer permitted for replacement purposes or to ensure a bank’s long-term prosperity.[420]
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				Principles of Financial Reporting
 Financial Reporting
 The obligation to keep accounts and file financial reports, according to Art. 957 par. 1 CO, depends on the sales revenue of the previous financial year.[1] As per Art. 957 par. 1 no. 1 and 2 CO, sole proprietors and partnerships with a sales revenue of at least 500,000 CHF in the last financial year as well as all other legal entities, regardless of their sales revenues, are obligated to keep accounts and file financial reports. As Art. 957 par. 2 no. 1 CO stipulates, sole proprietorships and partnerships with a sales revenue of less than 500,000 CHF in the last financial year only need to account for their income, expenditure and asset position. Nevertheless, the principles of financial reporting remain applicable regardless of sales revenue.[2]
 Financial accounting must be understood and interpreted in the light of current generally recognised principles: This makes it a very dynamic field, and, consequently, a corresponding body of customary law and an established doctrine and case law as mentioned in Art. 1 par. 2 and 3 CC do not exist.[3] Legislators have left these open to interpretation and for adaptation to new situations and requirements.[4] However, the Fiduciary Chamber’s Auditing Commission’s Handbuch der Wirtschaftsprüfung (HWP) is regarded as established doctrine by the Swiss Federal Court.[5] As a result, the corresponding case law is based on this work, although it has not yet attained normative force.[6]
 The Authoritative Principle
 Given that tax law refers to the profit and loss account, Art. 957 CO et seq. are applicable to taxation.[7] As such, profit tax is based on commercial accounting law and its principles.[8] The Swiss corporate tax system is considered to be more of a profit and gain taxation system than a system depending on the balance sheet.[9] Because the net profit, the difference between the equity of the current year and the last year, is crucial and not only the balance sheet.[10] Handschin discusses a peculiarity in the Swiss corporate tax system that he argues should be removed: This would involve a move more towards a profit-and-gain system of taxation as opposed to one based on the balance sheet,[11] since not only the latter but also net profit, namely the difference between the equity of the current year and the previous year, is crucial.[12]
 Furthermore, as seen in Paragraph 161 on hidden reserves, not all reserves are fully recognised as reserves in taxes.[13] For example, when hidden reserves and reserves for general banking risks are compared, there is not always a mandatory recognition in taxation, which makes these reserves for general banking risk less attractive.[14]
 Financial Reporting Principles according to the CO
 Going Concern Principle
 The first principle mentioned by the CO, and therefore its main principle, is the fundamental assumption that an entity is and will remain ongoing for at least the next twelve months from the balance sheet date.[15] Otherwise Art. 958a Abs. 2 CO states that the financial reporting has to be done with realisable or liquidation values and no longer with going concern values (acquisition value[16]).[17] The HWP adds that if there is any doubt about the on-going capacity, this fact and the counter-measures should be explained in the notes.[18] When the missing going concern capacity affects only some operating parts the possible consequences should also be indicated.[19] A financial reporting with realisable values and depreciations leads mainly to an immediate decrease of equity, and in the worst case it leads to indebtedness caused by the changed valuation.[20] However, it is important to prevent an entity from becoming overindebted by reporting with acquisition values, a situation which would not occur if it reported with market values.[21] All types of hidden reserves[22] are founded on the premise that the entity will be a going concern for the foreseeable future;[23] hidden reserves must be made visible only from the moment when this assumption is no longer applicable. Similar to Art. 725 par. 1 CO, Art. 670, par. 1 CO also has such a mechanism.[24] In order to rectify a negative net worth in a crisis situation, a company may – as an exception – revalue land, buildings or equity participations either to their real value or to their realisation value if they were to be sold.[25] The only requirement for this revaluation, according to Art. 670 CO, is a negative net worth or, as per Art. 725c par. 1 CO, a negative net worth prior to revaluation.[26] This technique may prevent a crisis and support the going capacity of the entity. As such, revaluation reserves are an instrument to ensure that a company remains a going concern and to avoid an early change of the valuation system while it remains going.
 Accrual Accounting and the Matching of Revenue and Cost
 According to Art. 958b par. 1 CO, financial reporting is based on the principles of chronological and material distinction. Chronological distinction, also known as the accrual basis of accounting, signifies that expenditure or income must be distinguished by date, while material distinction or the principle of matching revenue and costs means that expenditure or income must be distinguished by the nature of the transaction.[27] In other words, financial reporting should be periodical. This principle is based on the dynamic approach according to the dynamic theory[28];[29] which focuses on the appropriate and accurate determination of business success and therefore on the development of an entity’s financial situation.[30] According to the dynamic approach, reporting thus places an emphasis on the profit and loss account.[31] As early as in the CO of 1936, the legislator was convinced of the importance of the profit and loss account.[32] According to the dynamic approach, the amount of information concerning an entity’s financial situation that is provided on the balance sheet is limited; in contrast, in focusing on the balance sheet, the static approach ensures that more information about the real financial situation is provided.[33] However, the dynamic approach serves as a control mechanism for the business and its creditors, because success is defined by comparing profit and loss.[34]
 The static approach is used as an exception in the CO when the determination of assets is made with an assumption of liquidation and, as such, that the entity is not a going concern. The static approach thus makes use of liquidation values.[35] Dynamic reporting has the advantage of placing more attention on the calculation of dividends,[36] while the reserves are made more visible by the static approach. Keeping in mind that the calculation of dividends is also one of the main purposes of an annual report.[37] As a result, a dual approach provides the most information about an entity’s current financial situation as well as the development thereof.
 Finally, a business transaction is dated according to the period in which it is enacted and not by the period in which payment is made.[38] Furthermore, in order to determine profit, any related expenditure must be entered in the same period.[39] In this case, a line item known as a transitory item is created which allows for the relevant transaction to be assigned to the correct period.[40]
 For provisions, this principle means that past events that lead to the expectation of a cash outflow in future financial years – namely, a provision which will probably be required – must be listed in the period they were caused and charged to the profit and loss account.[41] However, according to Art. 960e par. 3 no. 4 CO, provisions are formed in a good period in order to secure the long-term prosperity of the entity and, like cookie jar reserves, dissolved in “a rainy period”.[42] When a provision is retained for longer than needed and not released, it becomes a hidden reserve[43] and forbidden accumulation of profit.[44] Thus, the release of provisions, as reserves for future liabilities,[45] can only be reported in the current period when the reason for their creation is no longer applicable in the same period.[46] In contrast, reserves usually do not affect the profit and loss account. Their creation in one period and dissolution in another is not at the discretion of the entity but must follow rules or requirements that must be transparently stipulated in the articles of association.
 It is noteworthy that small companies[47] are exempted from the chronological distinction when their income or the value of their sale of goods or services does not exceed 100,000 CHF.[48]
 Prudence
 The notion of prudence is firmly anchored in the Swiss Code of Obligations in Art. 958c par. 1 no. 5 CO as the other recognised financial reporting principle, as well as for a second time in Art. 960 par. 2 CO as a valuation rule.[49] Prudence must thus be understood mainly as a valuation rule rather than only as a principle.[50] The prudence principle was integrated into the CO in 1991.[51] The key discussion in this regard was whether it should be integrated only as a valuation rule or also as a principle.[52] Before its integration into the CO, prudence was already recognised as an unwritten but fundamental principle of Swiss financial reporting law.[53]
 As shown in Paragraph 32, this valuation rule – according to which assets must be undervalued and financial liabilities overvalued – is responsible and serves as the basis for hidden reserves. The valuation principles arising from the prudence principle are the lowest value principle,[54] the cost value principle,[55] and the revaluation prohibition[56].[57] Additionally, the realisation principle and the imparity principle also arise from the prudence principle.[58] The prudence principle stipulates that profit and income are to be reported only after their realisation, while unforeseeable losses and risks may be reported before the date they occur; thus losses are already reported before their realisation.[59] 960b par. 2 CO allows for an exception to the above-mentioned cost value principle, namely the reporting of profit prior to its realisation.[60] However, when a fluctuation reserve is created, this exception is particularly useful for transparent financial reporting.
 Realisation Principle
 Profit and income shall only be reported when their realisation occurs.[61] Considering that assets cannot be valued higher in subsequent valuations than they were in the first valuation at the time of the acquisition, fixed assets such as real estate which increase in value have to be valued below their real value. In so doing, unwanted hidden reserves are created.[62] However, in such cases a revaluation reserve[63] is usually created, which as such is not relevant to profit or loss, and is therefore prudent and reliable, because it amounts to no more than the disclosure of hidden reserves.[64] This revaluation, according to Art. 725c revCO (Art. 670 CO), represents an exception to the realisation principle.[65] In the following chapter, it will be shown why this exception is justified.
 Contradiction with Reliable Reporting or the True and Fair View?
 On the one hand, the prudence principle seems to be in contradiction with the requirement stipulated in Art. 958 par. 1 CO to provide third parties with reliable financial reports; on the other hand, it also appears to conflict with the option of establishing reserves afforded by Art. 960a par. 4 CO and Art. 960e par. 3 no. 4 CO.[66] However, the prudence principle aims to clarify the intent of Art. 958 par. 1 CO, namely to provide third parties with a reliable picture of financial reports.[67] Ultimately, Handschin correctly sees no contradiction between the principle of prudence and that of reliable reporting, as long as the higher valuation of fixed assets is made prudently and allows for a reliable assessment of a business’s financial position.[68]
 The prudence principle, which aims to prevent an artificial profit from being reported and distributed, is thus a principle that favours the creditors.[69] In particular, prudent valuation should not prevent – but support – the reliable assessment of an entity’s financial position.[70] When revaluation occurs alongside the simultaneous formation of a revaluation reserve, revaluation does not affect the profit and loss account, which is thus protected from distribution: In such cases, this amounts to nothing other than a disclosure of hidden reserves.[71]
 A revaluation which contravenes the realisation principle but is combined with the formation of a revaluation reserve is an example of the prudence principle not interfering with a reliable reporting and is based on a true and fair view;[72] only the fact that the revised Code of Obligations still permits to forego the revaluation reserve is not prudent.[73] Thus, the formation of a revaluation reserve should be mandatory. The real issue in the CO is the unlimited authorisation that it offers for the formation of hidden reserves.[74]
 Hence, only at first glance does the CO appear prudence oriented. By contrast, standards such as the Swiss GAAP FER or the IFRS aim for a “true and fair presentation” based on a broader understanding of transparency.[75] The CO, on the other hand, still permits nontransparent reporting.
 Transparency
 The following principles are related through having transparency as a goal. Transparency is crucial due to the existing notion of the prudence.
 Reliability, Clarity and Comprehensibility
 The principle of reliability according to Art. 958c par. 1 no. 3 CO, as well as the principle of clarity[76] and comprehensibility[77] mentioned in no. 1 are based on transparency.[78]
 It is important to highlight that the principle of reliability[79] is connected to the aim of financial reporting, namely that the financial position of an entity should be presented in such a manner that third parties can make a reliable assessment thereof.[80] Reliability also requires that the financial position should be reported truthfully and that the balance sheet should not be arbitrary.[81] In other words, the information presented must be free from errors and distortions.[82] In order to achieve this, the financial results as well as the process that gives rise to these results must be faultless.[83] This process is protected by criminal law to ensure that investors are presented with truthful information.[84]
 Nevertheless, the principle of transparency is itself restricted by norms relating to the formation and dissolution of reserves, since it is not mandatory by law that provisions which are no longer required must be dissolved.[85] As such, the CO is not primarily concerned with transparency even though the principle of transparency is anchored therein as an important aim.[86] However, the real issue with the CO is the almost unlimited opportunity it presents for the formation of hidden reserves, which is neither compatible with a true and fair view[87] nor with the fundamental principle of transparency.
 Reserves, as described in Paragraph 28, are permitted by the current CO, a rule which should not be rejected because reserves are a useful instrument for protecting and strengthening equity, a goal which is anchored in the CO.[88]
 As such, reserves themselves are not the problem; instead, it is hidden reserves that represent an example of unacceptable lack of transparency. These should be prohibited and replaced with open and transparent reserves, a concept that already exists and whose use should be promoted.[89] Ultimately, open reserves unite the principle of prudence with those of transparency as well as true and fair view.
 Materiality, Completeness and Relevance
 The principles of materiality, completeness and relevance from Art. 958c no. 2 and 4 OR are also based on the principle of transparency.[90] The materiality principle is a long-standing concept which corresponds to the principle of “minima non curat praetor”,[91] namely that irrelevant facts do not need to be reported.[92] Material facts are those which affect at least five per cent of the final results.[93] Materiality is thus not a qualitative notion, but its influence is generally important.[94] Failure to adhere to the principle of completeness results in a breach of the transparency principle.[95] In the worst case, not reporting expenditure – and thus falsifying a balance sheet – risks transgressing Art. 251 Penal Code (i.e. forgery of a document).[96] Ultimately, however, the creation of hidden reserves is still permitted by Swiss law,[97] since this was not prohibited in the last revision of the code.[98]
 The principle of relevance, which can be compared to the well-established principle of true balance sheet,[99] signifies correctness[100] or lack of arbitrariness.[101] The creation and dissolution of hidden reserves also transgress this principle.[102] Apart from this, the principles of materiality, completeness and relevance do not interfere especially with reserves.
 Consistency
 The principle of consistency is referred to in Art. 958c par. 1 no. 6 and also pertains to the articles on transparency.[103] In practical use, the term is often employed as a synonym for “comparability”,[104] but the latter is originally from the anglophone tradition[105] and was ultimately not included in the last revision of the financial reporting law.[106] The reason for this was that the term “comparability” is confusing and can give rise to the wrong impression that, according to the CO, financial reports must be comparable to those of other companies.[107] Comparability is not a goal of the financial reporting law in the CO, especially because the easy creation and dissolution of hidden reserves is ultimately a question of transparency.[108]
 In contrast, the international regulations do aim for comparability between different companies.[109] Consistency is to be understood as the aim to achieve comparability between an individual company’s different annual financial statements and is thus a dynamic form of evaluation measured over time.[110] It is obligatory that the structure and form of balance sheets, income statements and notes remain the same each year.[111] This allows companies to adapt to new methods of financial reporting without reducing the comparability of their latest reports with their previous annual financial statements.[112] Each variation in the reporting methods which could affect consistency should be listed in the notes.[113] As such, the consistency principle is more aptly described by the term “comparability”, i.e. comparability with the other financial reports produced by the same company.[114]
 This principal of consistency is crucial if different valuations are possible, such as may be the case for assets with a stock exchange price or another observable market price in an active market according to Art. 960 par. 1 CO: Once a valuation method is selected, it should be maintained in order to comply with the principle of consistency.[115]
 Thus, the principle of consistency affects the formation of fluctuation reserves only indirectly. When valuation becomes very nontransparent, fluctuation reserves cannot be used in the genuine sense of the term, which would require a combination of simultaneous transparency and prudence.
 Furthermore, the disclosure of hidden reserves, as stipulated in Art. 959c par. 1 no. 3 CO, is pointless if the reporting is not consistent; otherwise, an enterprise can easily conceal a disadvantageous financial situation, as will be explained in the next chapter.
 Offsetting Proscription
 The last principle based on transparency, stipulated in Art. 958c no. 7 CO, is self-explanatory, and thus a genuine norm.[116] In principle, the offsetting of assets against liabilities as well as the offsetting of expenditure and liabilities are not permitted.[117] This proscription refers to both horizontal offsetting as well as vertical balancing.[118] The minimal structure stipulated in Art. 959a CO (balance sheet) and Art. 959b CO (profit and loss account) is mandatory; hence the mentioned items must be reported “individually”; this minimal structure thus already implies a proscription on offsetting.[119]
 However, according to the CO of 2007, an exception to this principle was possible as long as it was explained in the notes.[120] Although this exception was removed, the idea was not for an absolute proscription, but rather to ensure that the clarity and the understandability of the reporting was not negatively affected.[121] Nevertheless, the removal was combined with the declaration that some extraordinary situations can be exempted from this regulation, a decision which has been heavily criticized by Böckli.[122] The prohibition to offset is thus not an absolute prohibition.[123]
 Moreover, the Swiss GAAP FER permits exceptions to the offsetting prohibition as long as transparency is still guaranteed and the true financial state of the enterprise remains clear.[124]
 The CO demands disclosure in the notes to the annual accounts of the total value of the replacement reserves used and of any additional hidden reserves if together they exceed the total value of new reserves of the same type and the result thereof is considerably more favourable.[125] An entity is thus only obligated to disclose the net or balanced result in violating the offsetting proscription.[126] Correctly, disclosure should occur for all newly formed hidden reserves, and their disclosure should – due to their different function and use – be separate from that of earlier dissolved hidden reserves.[127]
 The aim here is to prevent the hidden dissolution of hidden reserves in order to present an artificially healthy financial situation due only to the dissolution of hidden reserves. Consequently, all information on the netted, dissolved and newly formed hidden reserves must be reported.[128] According to the CO of 1991, the board of directors was legally obligated to report each individual formation and dissolution of hidden reserves.[129] In contrast, the offsetting of open reserves is clearly proscribed.
 The CO stipulates in the revised legislation that the offsetting of annual losses with reserves must occur in a strict order: first, with the retrained earnings (no. 1); second, with the voluntary retained earnings reserve[130] (no. 2); third, with the legal retained earnings reserves[131] (no. 3); and, finally, with the legal capital reserves (no. 4).[132] This form of offsetting serves to bring more clarity and understandability to the reporting, and thus complies with this principle, the offsetting proscription.[133]
 Specific Financial Markets Regulations
 Financial and Regulatory Auditing
 The supervision of banks is a dual process that comprises both a financial and regulatory audit: The Federal Audit Supervision Authority (RAB) is responsible for the financial audit while the Swiss Financial Market Supervisory Authority (FINMA) is responsible for regulatory supervision.[134] FINMA may conduct direct audits of banks, banking groups and financial conglomerates only if this is necessary in view of the bank’s economic significance, the complexity of the factors to be addressed or its approval of internal models.[135] Direct audits are otherwise carried out by an approved audit company whose audit and financial supervision is conducted under the auspices of the Federal Audit Supervision Authority,[136] not FINMA.[137]
 The main goal of financial market supervision is to guarantee the functionality of the financial market, including the protection of individual market participants as well as of the system as a whole, and to ensure transparency of information, equal treatment, competition and liquidity.[138] The protection of the system, in particular, is aimed at strengthening the stability of the financial sector and is grounded in key variables like higher equity requirements, stricter liquidity requirements, more effective risk distribution and organisational structures, as well as the creation of capital reserves and conversion capital.[139]
 Financial Market Regulation
 The regulation of Swiss financial markets can be illustrated as a house of Regulation, in which the Financial Market Supervision Act (FINMAG) lies at the centre.[140] The Federal Act of Banks and Savings Banks is one of the eight acts that comprises this financial market regulation.[141] The financial Accounting regulation for banking and securities dealers is composed of a hierarchy of regulations in the Federal Act of Banks and Savings Banks and its Ordinance on Banking and Savings Banks as well as in FINMA’s Circular FINMA-RS 2020/1 and its new Financial Accounting Ordinance.[142] Generally, the financial accounting rules for banking differ from the accounting rules for the non-banking sector through their very detailed rules, lack of case law, and fast-growing and dynamic nature.[143] The Financial Accounting Regulations for Banking and Securities Dealers as well as the Capital Adequacy Ordinance and Liquidity Ordinance regulate the creation and the use reserves. These rules will be discussed below.
 The House of Regulation
 The Banking Act
 (a) Legal Nature
 As public law, the Banking Act regulates the relationship between the state and private persons; in a conflict between private and public law, the latter has priority.[144] At first glance, the purpose of the Banking Act is to protect clients – and thus creditors[145] – but it also ensures that the Swiss financial industry as a whole is regulated and remains stable for the sake of the public interest.[146] The legislative technique used for this purpose is that of framework legislation, which due to its generally abstract nature – which only stipulates basic principles and mandatory requirements – needs to be supplemented with an ordinance.[147] This need for further specification shifts authority from the legislative branch to the executive.[148]
 (b) Scope of Application
 On the one hand, the nature of reserves means that not all reserves are applicable to the banking sector; on the other hand, special reserves – such as the reserves for general banking risks – are only applicable to the banking sector. The material and territorial scope of application of the term “bank” will be discussed below.
 (i) The Material Scope of Application of the Term “Bank”
 The subject of the Banking Act and the financial sector are banks,[149] private banks[150] and savings banks[151].[152] Not considered as banks are corporations and institutions under public law as well as savings institutions that accept deposits from the public on a commercial basis.[153] Companies are considered to be banks if they are mainly active in the financial sector and accept deposits from the public or publicly advertise doing so.[154] However, stockbrokers and trading houses that deal only in securities and other directly related business transactions as well as asset managers, notaries, and businesses which simply manage their customers’ funds without engaging in regular banking business are not included under the scope of application of the Banking Act.[155] These so-called para-banking activities are bank-like, but the banking regulations do not apply for what are known as para-banks or shadow banks.[156] As a general rule, a deposit is not considered as such when no interest is paid on it.[157] The same applies to deposited funds that arise from a contract for the transfer of ownership or from the rendering of a service or to funds which are transferred as securities.[158] The accounting rules for banking are also not applicable to the Swiss National Bank or to central mortgage institutions.[159] Finally, the name “bank” or “banker” may only be used if the entity has obtained a license from FINMA.[160] Thus, all banks – independent from the legal form by which they are organised – are subject to the Banking Act.[161] The easements or exception in Art. 6a par. 3 Banking Act apply only to private bankers, which do not publicly recommend accepting foreign funds.[162]
 (ii) Financial Institutions as Securities Firms
 By analogy, the Banking Act applies equally to securities firms.[163] Thus, the scope of application is extended. Consequently, the accounting rules are applicable to all securities firms – and, as such, also to reserves for general banking risks. However, as the term “banking” describes the function of a bank, this must match with the above-described definition of a bank.
 (c) Territorial Scope
 The territorial scope of application of the accounting rules for banking extends to established branches of foreign banks in Switzerland as well as to representatives of foreign banks in Switzerland;[164] it is thus sufficient when a company operates on Swiss territory.[165] When a banking entity’s headquarters are domiciled in Switzerland, its activities in foreign territories are also subject to the Banking Act.[166] This is based on the principle that any banking activity organised from Swiss territory is regarded as occurring in Switzerland.[167] As such, nominated representatives as well as affiliate companies fall under the scope of application of the Banking Act.[168]
 (d) Applicability of the CO’s Accounting Principles
 Art. 6 par. 3 Banking Act refers to the applicability of the accounting principles outlined in the CO for banking accounting.[169] The principles explained in Paragraph 177 also apply to banking accounting. They constitute a form of minimum standard, from which the banking-sector can deviate when specific needs arise – such as in relation to structure – or when stricter rules apply.[170]
 (e) Deviations from the CO
 The Federal Council may deviate from the CO if justified by the specific circumstances of a banking business or the protection of its creditors and its financial situation is presented in an equivalent manner.[171] The Federal Council may also give FINMA the competence to issue limited provisions relating to technical matters, including clarifications to the accounting, valuation and structural norms.[172] Such a deviation based on the specific needs of the banking-sector as well as the protection of creditors could take the form, for example, of general banking risks that appear on the balance sheet. However, the applicability of some reserves is restricted in the financial sector. Fluctuation reserves and revaluation reserves are effectively not applicable in the financial sector. Although, unlike the previous circular, the current circular does not ban these completely, it does not aim to make any substantive changes.[173] Equally, the new ordinance is not meant to make any changes to the existing law, but instead to clarify it.[174] Restrictions also apply to hidden reserves in the financial sector.[175]
 Banking Ordinance
 The Federal Council’s Banking Ordinance is the second source of regulations for banking accounting.[176] The advantage of having these regulations contained in an ordinance is that an act takes strict precedence over an ordinance; thus, any conflicts with the CO’s banking accounting are already resolved in the Banking Ordinance.[177] In any case, contracting rules are not covered by the delegated competences in Art. 6b Banking Act, and would therefore not be valid.[178] The Banking Ordinance includes the right to choose between the different types of financial statements.[179] Although the Banking Act already mentions the applicability of the CO’s financial accounting rules, the Banking Ordinance explicitly mentions each of the principles that must be observed by the financial statements.[180] The Banking Ordinance further states that the basic structure and notes of the balance sheet must be much more detailed than the equivalent in the non-banking sector, therefore the balance sheet as well as the profit and loss account contain an item that is not applicable in the non-banking sector – reserves for general banking risks.[181] These were previously mentioned in the Banking Ordinance before being transferred to the notes on basic structure.[182] Currently, reserves for general banking risks are primarily regulated by both the FINMA Circular and the Banking Ordinance,[183] since mentioning these reserves only in the Banking Ordinance could be insufficient in light of the delegation norm[184].[185] Since reserves for general banking risks lead to a reduction in the profit available for the payment of dividends and are therefore under the authority of the general assembly, there is a legal basis for this fundamental transfer of competence.[186] However, reserves for general banking risks are very similar in nature to hidden reserves due to the authority enjoyed by the board to create and dissolve them. Consequently, to the extent that reserves for general banking risks cover the hidden reserves or are disclosed as being hidden reserves – whose creation and release are under the authority of the board of directors – no transfer of competence has taken place.
 Standards Issued by FINMA
 In its role as the accounting standard setter for banks, FINMA issues standards.[187] As they are issued by the same authority that is responsible for the supervision of banks, it gives these standards a normative power.[188] In 2020 the previous circular (2015/01) on banking accounting was replaced with a streamlined ordinance, Rel-FINMA,[189] and a principles-based circular (2020/01).[190]
 (a) FINMA-Circular 2020/01
 The new circular sets out FINMA’s practice on accounting issues with a substantially more streamlined and clear set of rules, while the new ordinance contains the fundamental provisions on valuations and recognition.[191] A new approach to creating value adjustments for default risks for non-impaired receivables is also included in the Circular.[192] This states that when the release of the adjustments for default risk that affect the profit and loss account is waived, the adjustments represent hidden reserves that are changed to the status of provisions or reserves for general banking risks.[193] This change must be disclosed under the Position 16: Presentation of value adjustments, provisions, reserves for general banking risks and changes therein during the current year.[194]
 The circular regulates the creation, release and reporting of reserves for general banking risks.[195] Reserves for general banking risks must be listed in the equity statement in the following position: share capital, capital reserves, retained earnings reserves, reserves for general banking risks, voluntary earnings reserves and accumulated retained earnings or losses, negative reserves for the company’s own contributions, and the period’s profit.[196] Furthermore, if the company is preparing a cash flow statement, any changes to the general banking risks are disclosed under the operating activities.[197]
 (b) RelV-FINMA
 As mentioned above, the new ordinance contains the fundamental provisions on valuation and recognition. In relation to general banking reserves, the ordinance provides details on the impact of rebooking on the profit and loss account. The differentiation between reliable assessment statutory single-entity financial statements and true and fair view single-entity financial statements is new.[198] In both types of statements, however, the effect is the same: since rebooking is not a neutral process, it has an impact on the profit and loss account. As such, in order to optimize the use of reserves for general banking risks, the same rules should apply to both types of statements. Finally, deferred taxes must be taken into account when calculating the existing value of and making allocations to reserves for general banking risks.[199] The question of when expenses should be recognised for tax purposes – in other words, when to deduct expenses from taxable income – is important in practice, because as long as there is no financial advantage to be gained there is no reason to favour reserves for general banking risks over more opaque arbitrary hidden reserves.[200]
 (Equity and Liquidity Adequacy Requirements
 In contrast to entities in the non-banking sector, banks must have adequate capital and liquidity.[201] For banks, a strict equity-based regulation applies due to the banking sector’s central economic relevance and importance.[202] The equity or capital adequacy requirement is especially significant in relation to reserves.[203] The Banking Act as well as the following sources contain regulations relating to reserves.
 (a) Basel I-III
 The non-binding international standards Basel I-III aim to eliminate variations between different sets of national regulations[204] and to raise levels of equity or own funds to better compensate for losses.[205] The Basel standards comprise three pillars: minimum equity requirements and risk requirements; supervision of equity backing and risk management; and transparency through disclosure.[206] In Switzerland, the Basel standards are enacted through the Equity Adequacy Ordinance and a FINMA circular.[207] The rules on liquidity have been adopted without alteration, but the rules on equity are stricter. The so- called “Swiss Finish” thus constitutes a series of additional rules.[208]
 (b) Rules on Own Capital Requirements
 In contrast to the non-financial sector, the rules on own capital or own funds are regulated to a very high degree and are therefore highly complex.[209] The usual means of measuring the proportion of capital and debt – the debt-to-capital ratio – is not used.[210] Banks must hold adequate capital to cover any credit risk, market risk, non-counterparty risk and/or operational risk to which they are exposed.[211] Additionally, banks must differentiate between effective equity[212] and eligible equity,[213] because the banking supervision rules dictate that some equity components cannot be charged to the eligible equity.[214] Open reserves, including reserves for general banking risks, are common equity[215] and thus increase the eligible equity. In banks that are organised as cooperatives, cooperative capital can only be counted as common equity if the bank is allowed to reject the repayment of cooperative shares.[216]
 Rating agencies[217] exist to measure capital in relation to credit and market risks;[218] nonetheless, individual companies are responsible for assessing and limiting their own risks independently, and there is thus no legal basis for constant supervision by the rating agencies.[219] Banks must prove to the Swiss Central Bank on a quarterly basis that they have adequate capital.[220]
 Furthermore, the eligible equity[221] must cover and thus constantly exceed the required capital[222].[223] The latter is composed of the minimum required capital, the capital buffer, the countercyclical buffer, the extended countercyclical buffer, and additional capital.[224] However, required capital does not incorporate risks[225] that need to be backed,[226] for the measurement of which there are different calculation methods.[227]
 (c) Liquidity Requirements
 After the global financial crisis in 2007 and 2008, the role of liquidity was recognised by the Basel Committee of Banking Supervision in Basel III.[228] In Switzerland, this has been implemented through the Liquidity Ordinance and FINMA-Circular 2015/2 on liquidity risks.[229] The goal of these rules is to maintain an emergency stock of easily realisable assets to cover deposit or contribution withdrawals.[230] This aim gives rise to qualitative[231] and quantitative[232] From a quantitative perspective, the short-term liquidity coverage ratio (LCR), a type of minimum liquidity ratio, is significant. The LCR is intended to ensure that banks hold sufficient high-quality liquid assets (HQLA) to cover all net cash outflows with a time horizon of 30 calendar days.[233] The regulations on liquidity define the amount of equity which must be liquid and therefore constitute indirect regulation of open reserves. The higher the open reserves, the easier it is to achieve the required liquidity.
 (d) Impact on Reserves
 In light of this strict regulation of equity, reserves play a less important role in the protection of equity – especially in Switzerland, where the regulations are even stricter than is required by Basel I-III. However, it is precisely in the banking sector that the option of creating reserves for general banking risks arises. This is an exceptional instrument available to the board of a bank that does not exist in the same form in the non-banking sector. Although banks are required to provide greater equity protection, as reflected in the strict regulations, the question of whether there should also be general risk reserves in the non-banking sector is important. For example, does the greater protection of banks’ equity – as required to protect their creditors and to ensure the financial stability of the financial system – justify the additional reserves that banks are allowed to create?[234] Moreover, as has been shown in Paragraph 159, Paragraph 223 and Paragraph 227, the legal basis is not optimal as it involves a transfer of competence from the general assembly to the board of directors. Rather than a framework, the Banking Act should be the legal basis for a transfer of competence. Unfortunately, reserves for general banking risks are only anchored in a FINMA ordinance and a FINMA circular.
 Types of Financial Statement
 The accounting rules in the Banking Act, the Banking Ordinance, the FINMA Circular on Banking Accounting, and the FINMA Ordinance on Banking Accounting together constitute the financial accounting regulations for banks known as the Swiss Banking GAAP.[235] For banks and financial institutions, the Swiss Banking GAAP is equivalent to the recognised standards.[236]
 Unlisted Non-Banking and Banking Companies
 The Choice between Two Types of Single-Entity Financial Statement
 Unlisted companies have a choice between two types of financial statement: a reliable assessment statutory single-entity financial statement or a true and fair view single-entity financial statement.[237] As their names suggest, a statement with a reliable assessment aims to provide third parties with a reliable assessment of a company’s financial situation, while a true and fair view statement aims to provide a true and fair picture. Some articles in the CO are not applicable to true and fair view single-entity financial statements.[238] For example, for replacement purposes and to ensure the long-term prosperity of the company, no additional depreciation or valuation adjustments may be made or cancelled (when no longer required).[239] Likewise, no provision may be created for purposes of restructuring[240] or for securing the long-term prosperity of the company.[241] As a result, the inclusion of arbitrary hidden reserves is not permitted in a true and fair view single-entity financial statement,[242] with only involuntary compulsory and discretionary reserves allowed to be included because they are unavoidable.[243] It is problematic that a true and fair view leads to the expectation that the IFRS will be applied; however, in reality, the norms do not apply – even when they are not in contradiction with the IFRS.[244] If the IFRS are partially applied, discrepancies must be recorded in the notes.[245] An annual true and fair view single-entity financial statement also includes a balance sheet, a profit and loss account, and information on equity and cash flow.[246] This information on equity and cash flow, which is only required in a true and fair view statement,[247] constitutes the key difference between both types of statement: by providing information on every change that has an impact on cash flow and liquidity, this is a much more sensitive instrument.[248] If a simple financial statement is prepared, a true and fair view single-entity financial statement can be added in the notes.[249]
 From a legal perspective, reliable assessment statutory single-entity financial statements have a misleading name; a genuinely reliable assessment would not allow for the inclusion of arbitrary hidden reserves, as this type of financial statement does.[250]
 A more accurate name would be the simpler “statutory single-entity financial statement”.[251] Reliable assessment statutory single-entity financial statements are used for the assessment of profit and as the basis for decisions on the distribution of profit.[252] General banking reserves can be included in both types of financial statement.[253] For this reason in particular, it is preferable to make use of reserves for general banking risks rather than hidden reserves.
 Financial Statements in accordance with a Recognised Standard?
 It is possible for qualified minorities[254] to request a financial statement in accordance with the recognised standard, although the company is not required to prepare such a statement.[255] In general, it is mandatory for cooperatives with a minimum of 2,000 members to prepare financial statements in accordance with a recognised financial reporting standard.[256] However, cooperatives are exempted from the banking accounting rules as long as they form part of a centralised organisation that guarantees their obligations[257] and have no equity securities listed on the stock market.[258]
 Listed Non-Banking and Banking Companies
 If a company is listed, it must follow the rules of the applicable stock market: Stock markets can demand a financial statement in accordance with a recognised standard.[259] A Swiss Exchange’s Directive on Financial Reporting specifies the accounting standards that are recognised by the Regulatory Board.[260] Issuers of equity must apply an international reporting standard (IFRS or US GAAP) or the main domestic standard (Swiss GAAP FER or, as explained below, the financial reporting standards outlined in the Swiss Banking Act).[261] The applicable standards depend on the respective stock exchange segment. Additionally, the listing rules demand that the issuer must have produced annual financial statements that comply with the applicable financial reporting standard for the three full financial years preceding the listing application.[262] In order for a company to maintain a listing, the listing rules apply some additional conditions: the company’s published annual report must comprise an audited annual financial statement that is in accordance with the applicable reporting standards as well as a corresponding audit report.[263] The regulatory board may also require that additional information be included in the annual report, specifically details on the structure and functions of the company’s corporate management and governance.[264]
 Consolidated Financial Statements
 Except in the case of unlisted companies, a consolidated financial statement must be prepared in accordance with the requirements of true and fair view single-entity financial statements.[265] Consolidated financial statements in the regulated banking sector must thus be prepared in accordance with the true and fair view method rather than by following the CO’s financial accounting rules.[266] A consolidated financial statement does not serve as the basis for an assessment of the distribution of profit, for which a single-entity financial statement is required.[267] For reserves for general banking risks, the preparation of a consolidated financial statement follows the same rules as for the stricter true and fair statement.[268] For a company limited by shares, a consolidated statement must be approved by the general assembly.[269]
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				“Reserves” as a term and concept appears in the CO as part of the minimum structure of a balance sheet, as stipulated in Art. 959a CO and Art. 959 par. 7 CO. According to this structure, equity is subdivided into (a) basic, shareholder or foundation capital; (b) legal capital reserves; (c) legal retained earnings (d) voluntary retained earnings or, when negative, accumulated losses; (e) own capital shares, when negative. Reserves are legally defined as equity; as such, the CO assigns shareholders certain rights and a basis of liability. The function of reserves is to fulfil the role of a risk reserve for a company, and thus increase its risk capacity. Reserves protect capital by raising the minimum distribution limit for payouts to shareholders or company members. Historically, the goal of a minimum distribution limit has been to maintain companies’ internal stability, an aim which has been prioritized over the rights of shareholders.
 In a first step, it was important to compare reserves to provisions, as defined in Art. 960e par. 2 CO. Provisions are very similar to reserves, but there are basic differences between the two concepts. In a broad sense, provisions could be considered a type of reserves – namely, a reserve for an uncertain future cash outflow, for which the likelihood of occurrence is more than 50%. Provisions are thus characterized by uncertainty and their temporally limited nature. The latter characteristic is also common to reserves. Reserves and provisions both have the same impact: their creation reduces the value of the dividends that can be distributed by a company. The main difference is that the creation and dissolution of reserves is generally – with the exception of accounting reserves, hidden reserves and reserves for general banking risks – a competence of the general assembly; by contrast, the competence for the creation and dissolution of provisions is in the hands of the board. While the CO permits both mandatory and voluntary creation of both reserves and provisions, another difference is that provisions are defined as debt capital, as per Art. 959a par. 2 no. 2 lit. c CO, while reserves are classified as equity, as per. Art. 959a par. 3 no. 3 lit. b-d CO. Another difference is that provisions are defined as debt capital as per Art. 959a par. 2 no. 2 lit. c CO, while reserves are equity as per. Art. 959a par. 3 no. 3 lit. b-d CO. As liabilities, provisions are also counted as uncovered claims in case of over-indebtedness, according to Art. 725 par. 2 CO (Art. 725b revCO). Furthermore, provisions always have an impact on the profit and loss account. However, the competence to create reserves falls under the authority of the general assembly, while the board of directors is competent for the creation of provisions.
 If the requirements in par. 2 have not been fulfilled, a provision may be reported as a hidden reserve in the manner stipulated in par. 3. Hidden reserves may also be created as per par. 2 when a potential cash outflow has not occurred, a provision has not been dissolved, or the value thereof is lower than expected. Furthermore, dissolution of provisions, a process which is clearly defined in taxation law, is mandatory; if dissolution does not occur, provisions are attributed to the taxable profit, a step which is not in compliance with the authoritativeness principle.
 Cookie jar reserves are another concept similar to reserves. They first arose in 1890 in the United States and were later also known as war reserves. Cookie jar reserves need to be clearly distinguished from the open reserves described in this work because they represent a misleading concept for investors. Cookie jar accounting involves either reporting a lower income in an earlier period or debiting a higher-than-necessary amount that gives rise to a lower income in the current period so that management can report a higher income in a later period. As they are not disclosed, cookie jar reserves are not genuine reserves; instead, they simply refer to a secret and prohibited accounting technique.
 Reserves are divided into hidden and open reserves according to whether they are reported on the balance sheet. Open reserves, as the topic of study in this work, must be distinguished very clearly from hidden reserves, whose use should be minimised and de lege ferenda abolished if possible. Hidden reserves remain unreported due to their as of yet unrealised nature, which is covered equity. Unlike open reserves, hidden reserves are attributed to a specific asset or liability. As such, hidden reserves represent the unreported values when liabilities are overvalued or when assets are undervalued, as legitimised by the prudence principle. This method of reporting is tolerated more by the Swiss tax authorities than their counterparts in other countries. Consequently, open reserves should be employed as much as possible.
 Historically, the creation of hidden reserves was justified in times of crisis. The board of directors, which is competent for the creation and release of hidden reserves, could thus react immediately and independently of the general assembly, a necessary empowerment in times of crisis that was even stipulated in the old Art. 664 par. CO (until 2012). However, this was later rightly recognised as dangerous due to the opportunity it provided for hiding losses and concealing other information from the general assembly.
 Hidden reserves are divided into forced, arbitrary and discretionary reserves. Forced hidden reserves and discretionary hidden reserves arise from the principle of prudence.
 Forced reserves, which are the difference between the highest legal value and the real value, also arise from the cost-value principle. As forced reserves do not affect the profit and loss account, they do not distort a period’s profit. The only codified hidden reserves are forced hidden reserves that can be dissolved in a crisis situation, as per Art. 725c revCO (Art. 670 CO). This option allows for the revaluation of land, buildings or equity attributed to the hidden reserves in combination with the creation of a revaluation reserve, another type of open reserve.
 Arbitrary reserves represent the difference between the highest legal value and its deliberately underreported carrying value. The formation of arbitrary reserves is thus at the discretion of the board. Replacement reserves or reserves for replacement purposes and reserves that ensure the long-term prosperity of a company, as per Art. 960a par. 4 CO, extended provisions, as per Art. 960e par. 3 no. 4 CO, and provisions that are no longer needed, as per Art. 960e par. 4 and 960a par. 4 cl. 4 CO, are all arbitrary reserves.
 Discretionary reserves belong to the same type of reserves as arbitrary reserves but, unlike the latter, are justified by the prudence principle. Prohibited hidden reserves are fictitious debts or expenses owed to non-existent foreign suppliers that never rendered a service.
 Generally, the creation of hidden reserves affects the profit and loss account and thus reduces a company’s profit. The norms that allow for the creation of hidden reserves involve a transfer of competences from the general assembly to the executive body. However, although their creation falls under the competences of the board, hidden reserves represent equity. As a result, since all decisions on equity should fall under the competences of the general assembly, the concept of hidden reserves is already problematic.
 The dissolution of hidden reserves can either be neutral or affect the profit and loss account. Only the latter is significant due to the impact on profit. One solution to the problem of hidden reserves is to disclose them. Although this is not possible for forced or discretionary hidden reserves, strict disclosure should be required for arbitrary reserves de lege ferenda, which would mean the dissolution of genuine hidden reserves and their conversion into an open reserve. However, Art. 959c par. 1 no. 3 CO requires only the disclosure of the difference between the dissolved hidden reserves and the newly created hidden reserves, thus allowing for offsetting and a consequent loss of transparency. Nevertheless, a minority of company members or shareholders can compel a company to disclose their hidden reserves based on Art. 962 par. 2 CO.
 Generally, open reserves are divided into statutory reserves (Accounting Reserves and Legal Reserves) and reserves that are at the discretion of the general assembly (reserves based on the articles of association and reserves based on a resolution by the general assembly).
 Accounting reserves, as the name indicates, are based on accounting law. The board of directors has the competence to create and dissolve accounting reserves as part of its non-transferable and inalienable competences for the organisation of the accounting, financial control and financial planning systems, as per Art. 716a par. 1 no. 3 CO. However, revaluation reserves and negative reserves are not governed by the general accounting rules but by a section of company limited by shares law. Accounting reserves are usually divided into revaluation reserves, fluctuation reserves and negative reserves (revCO: negative items).
 Revaluation reserves, as per Art. 725c CO (Art. 670 CO), are a modern concept that serves to prevent over-indebtedness due to an excessively low valuation of land, buildings or equity participations when reporting the fair value, as is required by the standards for all assets. As such, changes in valuation may be reflected in the revaluation reserves, as a consequence of which the hidden reserves decrease in value each time a revaluation reserve is created. Although a revaluation reserve may be created in the profit and loss account or listed on the balance sheet, it has no impact on the profit and loss account and is thus protected from distribution. Dissolution may occur through a conversion into share capital, a fresh write-down or the disposal of the revalued assets. Correctly, the HWP as well as the new Art. 725c par. 1 in fine revCO (Art. 670 CO) require a disclosure of revaluation reserves. According to the Standards, a revaluation to fair value requirement in conjunction with a mandatory formation of a corresponding revaluation reserve should be extended to apply to all assets as in International Standards. Furthermore, tax law should be adapted accordingly; in divergence from the authoritative principle, tax law currently does not recognise a revaluation reserve as a business-justified expense, as a result of which the formation of hidden reserves is typically preferred.
 Fluctuation reserves, according to Art. 960b par. 2 CO, are revaluation reserves with an unlimited scope of application for assets with a stock exchange price or another observable market price in an active market. As an instrument, fluctuation reserves help to achieve greater transparency and precision. Their creation is voluntary and allows for a valuation adjustment to be charged to the profit and loss account. According to Art. 960b par. 2, fluctuation reserves must either be disclosed on the balance sheet or in the notes to the accounts. Although the formation of fluctuation reserves is at the discretion of the company, this is recommended as it is required by the Standards and rightfully represents the most prudent choice. A valuation adjustment that is not accompanied by the creation of a reserve affects the profit and loss account, but when a reserve is created a valuation adjustment has a compensating effect and ultimately does not impact the profit and loss account.
 The third category of accounting reserves are negative reserves, as regulated by Art. 659a par. 2 CO, which states that a company must set aside an amount equivalent to the cost of acquiring its own shares as a separate reserve. The goal of this category of reserve is to prevent a pay-out to the investors that exceeds the limit on the distribution of dividends. Negative reserves are not only applicable to LLCs and cooperatives, but they are also mandatory for companies limited by shares. The previous method of reporting was more compatible with the CO: Negative items come into conflict with the principle of fixed capital.
 The creation of legal reserves also follows a series of mandatory rules. The creation of additional legal reserves is possible, while their dissolution is at the discretion of the company if they reach a certain value. In contrast to accounting reserves, which fall under the competence of the executive body, the general assembly or the members’ meeting has the competence to create and dissolve legal reserves. The current general rules, which as per Art. 671 CO require the creation of legal reserves via two allocations, will be replaced by less complex and more specific allocation rules. Currently, the first allocation is limited to no more than 20% of the share capital, while the second allocation has no upper limit. The maximum value of the first allocation is determined by the annual profit and that of the second by the value of the distributed profit shares or dividends. Legal reserves are divided into legal capital reserves and legal retained earnings reserves according to their origin and properties. Furthermore, this division is also important due to the tax-free distribution of capital reserves (in the form of privately held shares), which stands in contrast to the non-tax-free distribution of retained earnings reserves.
 Capital reserves are paid-in capital that has been paid in by the equity providers, shareholders or company members and which exceeds the share capital. Art. 671 par. 1 revCO, which entered into force in January 2020, provides for only a single allocation to the capital reserves.
 Retained earnings reserves are reserves created by a statutory allocation of a company’s profit: for companies limited by shares as per Art. 671 CO, for limited liability companies as per Art. 801 CO, and for cooperatives as per Art. 860 CO.
 For the creation of retained earnings reserves, only one allocation of 5% of the annual profit must be allocated until the threshold of 50% is reached (the current law places this threshold at only 20%). This means that retained earnings reserves effectively have only one source of allocations. Revaluation reserves and negative reserves should be listed as two separate sub-items under the category of retained earnings reserves. However, according to the minimum structure of the balance sheet as per Art. 959a par. 2 no. 3 CO (Art. 959c par. 2 no. 9 revCO), it is only mandatory to list the negative reserves, but a separate disclosure of the revaluation reserves is wrongly not required. The same rules for dissolution and use apply to both categories of legal reserves. Besides the rule that they may not exceed one-half of the value of the share capital, the use of legal reserves is restricted to covering losses or supporting measures designed to sustain the company through difficult times, prevent job losses or mitigate the consequences thereof. This threshold of 50% is also included in the new legislation, although use of legal reserves is no longer restricted to these three conditions but is now rightfully, completely open-ended and thus at the full discretion of the general assembly.
 According to the revised legislation, legal reserves are thus free to be used to repay shareholders or company members, as per Art. 671 par. 2 revCO and Art. 672 par. 3 revCO. In relation to the question of the distribution of agio, the Federal Tribunal correctly ruled that agio should be treated like reserves and should therefore enjoy no protection. However, the legislation does not include any new references to agio but clearly states that both categories of legal reserves follow the same rules for their dissolution and utilisation.
 Finally, the subcategory of voluntary or free retained earnings reserves exists under the category of retained earnings reserves. This term in Art. 673 revCO is new, but it brings with it no material changes. Art. 673 par. 2 revCO restricts the creation of voluntary retained earnings reserves only to situations in which they are in the best interests of the company and protect its long-term prosperity. Voluntary retained earnings reserves are based on the articles of association or on a resolution by the general assembly. As voluntary retained earnings reserves are not statutory reserves, their disclosure is mandatory according to Art. 959a par. 2 no. 3 lit. d CO.
 The creation of reserves based on the articles of association requires no special justification but only sufficient freely available retained earnings or equity and a corresponding amendment of the articles of association by the general assembly. Furthermore, based on Art. 673 par. 1 revCO, ad hoc voluntary retained earnings reserves, otherwise known as so-called extraordinary reserves, may be created through a resolution by the general assembly. In practice, such reserves based on a resolution by the general assembly are used much more frequently than reserves based on the articles of association. As this work promotes a more extensive use of reserves based on the articles of association, the focus of the analysis has been on investigating the potential of this instrument.
 A shift of perspective to the banking sector has outlined a special category of open reserves that is only for unforeseen risks emerging in banks and which is not applicable in the non-banking sector. This reserve for general banking risks is stipulated in FINMA-Circular 2020/1 in par. 18 as well as in Arts. 46 et seq. and 50 et seq. of the Banking Accounting Ordinance (RelV-FINMA). The board of directors is competent for creating and releasing reserves for general banking risks. Because this type of reserve should fall under the competence of the general assembly, it should thus represent a transgression of the latter’s competences. However, although reserves for general banking risks are open and not hidden, this is a concept that is comparable to hidden reserves: like hidden reserves, the formation and dissolution of reserves for general banking risks fall under the competences of the board of directors. Moreover, both categories of reserves have the same impact by reducing the accumulated earnings until they reach the amount at which the requirement for distribution is no longer applicable and the distributable equity is thus blocked. The difference is that reserves for general banking risks are for unexpected risks, while provisions are for expected risks. Furthermore, provisions are potential liabilities, while reserves are equity. Ultimately, the creation of provisions is mandatory according Art. 960e par. 2 CO, while the creation of reserves for general banking risks is voluntary.
 Unlike in the non-banking sector, some categories of open reserves that are stipulated in the CO are not applicable to banks, including fluctuation reserves and revaluation reserves. Hidden reserves are only permitted in reliable assessment statutory single-entity financial statements and not in true and fair view single-entity financial statements. Negative reserves, like all retained earnings reserves, are applicable in the banking sector.
 Chapter 3 on the regulation of reserves demonstrated how important it is that there are no exceptions to the authoritative principle; reserves become less attractive if they are recognised in the CO but not in taxation law. Furthermore, since the going concern principle and the presumption that a company is “on going” is no longer applicable, hidden reserves must now be made visible. Valuation reserves are an instrument to prevent a premature change of valuation system when a company is at risk of losing its going status. Reserves comply with the periodical principle as they must either adhere to the CO’s clear regulations for their creation and dissolution or follow requirements that have been stipulated in the articles of association.
 In contrast, provisions formed as per Art. 960e par. 2 no. 4 CO are created in a good period with the goal of ensuring the long-term prosperity of the entity. Like hidden reserves, provisions may remain hidden in order to be dissolved in a later “rainy period”. As such, all types of provisions operate like the prohibited cookie jar reserves, since the prudence principle, as outlined in Art. 958c par. 1 no. 5 CO, is fundamental to the legitimisation of reserves. On the other hand, prudence as a valuation rule requires reporting to fair value, as stipulated in the CO, and thus involves a general prohibition on revaluation. However, revaluation reserves as well as fluctuation reserves rightfully constitute an exception to the realisation principle, which is derived from the prudence principle.
 The question also arises as to whether the prudence principle contradicts the requirement in Art. 958 par. 1 CO, according to which the financial reporting should reflect the financial position of the company in such a manner that third parties can make a reliable assessment thereof. However, rather than hindering the reliable assessment of a company’s financial position, prudent valuation should support this aim. Ultimately, reserves are an instrument of prudence whose disclosure allows for a reliable financial report. This means, for example, that the formation of a revaluation reserve is not prudent because it lacks transparency and impedes a reliable financial report. On the other hand, reserves for general banking risks are permitted as they are prudent and do not prevent a reliable financial assessment. Additionally, according to Art. 959 par. 1 CO, a financial report must be transparent, a rule from which the principle of reliability, as per Art. 958c par. 1 no. 3 CO, as well as the principles of clarity and comprehensibility are derived. The CO’s almost unlimited option to form hidden reserves contravenes these principles, especially the reliability principle, since the minimum structure requirements and thus the disclosure of reserves implies a proscription on offsetting. However, newly formed and the older not dissolved hidden reserves should be disclosed separately. Furthermore, the offsetting of reserves with the annual losses must follow a strict sequence, as per Art. 674 revCO, and is therefore not unregulated.
 Ultimately, this work understands reserves as unifying the principle of prudence – in its assumption that the decision to form reserves, when possible, is the most prudent choice – and the principle of transparency with the aim of offering a reliable assessment through the disclosure of reserves.
 Reserves in the banking sector, including reserves for general banking risks, are subject to the financial sector regulations. The Banking Act is a framework legislation, the purpose of which is to protect creditors as well as the stability of the Swiss financial industry. The Banking Act defines the term “bank” as a company that is mainly active in the financial sector and which advertises for and accepts deposits from the public. The precise legal form of a banking company is not relevant to this definition. The Banking Act is applicable by analogy to securities firms and other financial institutions as well as portfolio managers, trustees, managers of collective assets and fund management companies. However, as such institutions are not banks, they are not subject to general banking risks, although they are subject to the banking accounting rules.
 The banking accounting rules have four sources: The Banking Act, the Banking Ordinance and the two standards issued by FINMA (a circular and an ordinance). Art. 6 par. 3 Banking Act refers to the principles of the CO, which serve as the basic rules from which deviations are permitted under specific conditions. The Banking Ordinance, which also repeats the principles of the CO, stipulates two types of statement (the reliable assessment statutory single-entity financial statement and the true and fair view single-entity financial statement).
 Reserves for general banking risks were stipulated in the ordinance but were later moved to the notes as an item to be included in the minimum structure of the balance sheet. However, as such a norm contains the possibility of a delegation to the board of directors of the competence to create and dissolve reserves belonging to the general assembly, it should be anchored in a Federal Act and not only in an ordinance, such as the RelV-FINMA, or a circular. Although the regulation was optimized in the most recent, in which it was defined in more detail, its normative level was lowered gradually from that of a law to the notes of an ordinance before finally being included in a new ordinance and circular.
 Currently, the empowerment to create and dissolve reserves is anchored in FINMA’s circular FINMA-Circ 2020/01 as well as in its RelV-FINMA ordinance. The circular regulates the creation and release of reserves for general banking risks and requires the disclosure thereof as part of the following sequence: share capital, retained earnings reserves, reserves for general banking risks, voluntary earnings reserves, accumulated retained earnings or losses, negative reserves for own contributions, and the period’s profit. The ordinance differentiates between a reliable assessment statutory single-entity financial statement, in which reserves for general banking risks do not affect the profit and loss account according to Art. 46 RelV-FINMA, and a true and fair view single-entity financial statement, in which the creation or dissolution of reserves has an impact on the profit and loss account according to Art. 59 RelV-FINMA. As such, this represents an improvement on the new law. However, in my opinion, there is no reason to differentiate between these two types of statement besides the fact that doing so clearly promotes the utilisation of reserves for general banking risks instead of hidden reserves.
 Ultimately, there are strict equity and liquidity requirements in the banking sector, as reflected in the option to make use of reserves for general banking risks as an additional type of special reserve. However, the different ways in which equity and liquidity are calculated are not correlated to the general banking risks described in the FINMA circular and ordinance.
 In conclusion, companies in the banking sector have an additional instrument available to them due to the general risks inherent to the sector, which have consequently created the need for stricter equity and liquidity regulation. Nonetheless, this still may not justify the empowerment of the board of directors through an ordinance or a FINMA circular. It would be preferable if this delegation power was anchored directly in the Banking Act. I conclude, however, that reserves for general banking risks as such are appropriate and necessary as an additional type of risk reserve in the banking sector. Moreover, they would be equally appropriate and beneficial in the non-banking sector.
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		Preliminary Remarks to Part II

								

	
				As seen in Part I, the board of directors in companies limited by shares has the competence to form accounting reserves, while legal reserves are created by the general assembly. This difference arises from the competence enjoyed by the general assembly in relation to decisions concerning profit and dividend distributions; the board of directors, meanwhile, has the authority for decisions relating to accounting and thus enjoys the competence to create accounting reserves. Hidden reserves are also created by the board, as are reserves for general banking risks, which in this work are preferred over hidden reserves.
 Part I focused in particular on reserves for general banking risks, a statutory special category of reserves. Reserves for general banking risks involve a transfer of competences from the general assembly to the board. Considering in light of the discussion above, the key question is whether such a transfer of competences is also possible in the non-banking sector as it is in the banking sector? Furthermore, may the board of directors redelegate this competence to a more specialised manager? In order to answer these questions, Part II focuses on the allocation of competences between the general assembly and the board of directors in the following three types of entities: companies limited by shares, limited liability companies and cooperatives. Thereafter, similarities and differences relating to the allocation of competences in these three types of entities will be described. Although their shared characteristics will result in some common descriptions, their respective differences mean that the allocation of competences and the available delegation options will be analysed separately for each type of entity, giving rise to three different sets of answers to the above questions.
 After considering all the ways in which these three types of entities diverge in the non-banking sector, the types of entities in the banking sector for which reserves for general banking risks are applicable will be described. The reasons and justifications for having an additional statutory type of reserves that is valid only for banks will then be analysed.
 The fundamental question is whether the current instrument in the CO – namely, reserves based on the articles of association – could fulfil the same function in the non-banking sector as reserves for general banking risks in the banking sector. Does the CO allow for the competence to create and dissolve reserves to be delegated from the general assembly to the board of directors? The consequences of this answer for the distribution of competences between these two bodies will be analysed in relation to the three types of entity. Could this option offer an opportunity for creating a category of open reserves in the non-banking sector that the board of directors would finally have the competence to create and dissolve?
 Does this achieve the same results as for reserves for general banking risks?
 
	

			
			


		
	
		
			
	
		4

		Non-Banking Sector

								

	
				Reserves for general banking risks are only permitted in the banking sector. In the non-banking sector, this work favours using risk reserves based on the articles of association, for which a delegation by the general assembly to the board of directors is necessary.
 Companies Limited by Shares
 Parity Principle
 Before introducing the question of competences, an overview of the distribution of powers in companies limited by shares is first provided with the aim of examining the questions below in detail and in the context of the distribution of powers and related tensions as a whole.
 Omnipotence Theory or Parity Principle?
 The parity principle aims to ensure a strict separation of powers, with each organ of a company limited by shares having its own non-transferable competences.[1] The inalienable competences of the general assembly and those of the board of directors are listed in the CO.[2] According to the parity principle, these two organs enjoy equal status and are not positioned within a hierarchy in which one is more powerful than the other.[3] In addition to the above-mentioned inalienable competences, the general assembly has further inalienable competences that are stipulated in individual articles, such as the competence to create and release reserves.
 In contrast, according to the omnipotence theory, one organ enjoys executive supremacy. For example, as per Art. 698 par. 1 CO, the general assembly is considered the governing body of a company limited by shares, although this status is seen as symbolic and without any material significance.[4] While the general assembly does have the competence to assign itself unallocated competences by means of the articles of association[5] – thus indicating a degree of supremacy on its part – there are few potential competences which it could allocate to itself in this manner.[6]
 A Slight Relativisation of the Parity Principle
 The general assembly of a company limited by shares, which has the competence to appoint the members of the other executive organs, the board of directors and the external auditors, thus enjoys the authority to make personnel decisions.[7] Additionally, the general assembly is entitled to dismiss the members of the board of directors it has appointed.[8] Consequently, the general assembly may indirectly influence the members of the board of directors by threat of dismissal, and thus impact decisions on topics that fall under the inalienable powers of the board.[9] For example, if a business strategy is considered false by the general assembly, it can threaten to sanction the current board by choosing not to reappoint its members.[10]
 General Assembly
 Art. 698 CO, which contains the general assembly’s inalienable and non-transferable competences, differentiates between the competence to approve a matter and the full competence to pass a resolution.[11] Full competence of decision applies when the general assembly has significant scope of discretion to make material decisions, while competence of approval only allows for the acceptance or rejection of a proposal by the board of directors.[12] The interplay between these two types of competences are relevant for the question of whether the competence to form or release reserves can be transferred, as will be shown below.
 Competence to Approve
 Management Report
 Undertakings that are required by law to undergo an ordinary audit must draw up a management report as per Art. 961 CO. Information on the business performance and financial position of a company[13] in areas not covered by the annual accounts is also prepared by the board of directors and requires the approval of the general assembly.[14] As such, the general assembly cannot make any changes to the management report, such as reporting a higher or lower net profit.[15] An audit report may be requested by an individual shareholder, but this does not require the approval of the general assembly.[16]
 Annual Accounts
 A further approval competence relates to approval of the annual accounts, which are first prepared by the board of directors.[17] Here again, the general assembly cannot issue binding instructions[18] or amend the annual accounts;[19] its only choice is whether to decline or accept the annual accounts including the reserves or not.[20]
 Profit Distribution
 According to Art. 660 par. 1 CO, the shareholders are entitled to a pro rata share of the disposable profit, the distribution of which requires the approval of the general assembly.[21] A resolution in favour of the distribution of profit requires that the general assembly first approve the disposable profit in the annual accounts.[22] This resolution, however, must comply with the rules in Art. 671 et seq. CO, according to which the profit must qualify as equity at the disposal of the general assembly.[23]
 The new Art. 674 revCO as well as the actual Art. 674 par. 1 CO (in force until 31 December 2022) clearly prioritise the creation of reserves over the monetary right of shareholders to receive a distribution of profit in the form of a dividend.[24] The following types of reserves can be created: revaluation reserves, negative reserves, or reserves based on a resolution by the general assembly.[25] The first allocation to the reserves, as described in the chapter on reserves below,[26] must be completed before the issue of dividends can be discussed.[27] According to Schucany, however, the articles of association may stipulate a different sequence for reserves based on the articles of association.[28] Indeed, the articles of association very often stipulate that allocations to the reserves may be made only after a minimum dividend has been distributed.[29]
 The rules on profit distribution thus show how the general assembly and the board of directors are both involved in this important decision, the approval of which effectively amounts to the shareholders’ only interest.
 Competence to Decide
 Allocation to the Reserves
 Allocation to the reserves is not listed as a general assembly’s non-alienable power.[30] Because matters reserved to the general meeting by law or the articles of association also belong to the non-alienable powers, it is to be questioned if the competence to allocate reserves may be a non-alienable and non-transferable power[31] since Art. 674 par. 2 and 3 CO explicitly mention the general assembly. However, Art. 672 CO and Art. 673 CO do not reference the general assembly. As Art. 674 CO is systematically after these two articles, it cannot been understood in the light of Art. 674 CO. Therefore, allocation to reserves according to Art. 672 CO is a transferable competence. With the actual revised new CO, no change with regard to the competences was intended and only the terminology was adapted, although now the revised Art. 673 revCO (Art. 672 CO) explicitly mentions the general assembly. Additionally, the mechanism of an allocation will remain the following: The distribution of profit is tied to allocation to the reserves, since an allocation to the reserves must first be reported before any distribution of profit can occur. Allocations form part of the balance sheet, which must be prepared by the board of directors and then receive the final approval of the general assembly. This shows how an interplay is necessary. A transfer would anyway require an amendment the articles of association, and therefore require the general assembly’s consent.[32]
 Articles of Association
 In contrast, the competence to (determine and) amend the articles of association is an inalienable power of the general assembly.[33] It is also a potential legal basis for the supremacy of the general assembly, as outlined above. Art. 672 par. 1 CO (Art. 673 revOR) gives the general assembly the transferable power to create further reserves by means of the articles of association. This includes the authority to delegate this power to another body, namely the board of directors, which may thus decide on whether to create and release reserves itself.
 Transfer of the Competence to Form and Release Reserves?
 The competence to create and release reserves is related to the competences enjoyed by the board of directors, but it is a transferable competence that belongs to the general assembly.[34] In case this competence is transferred to the board of directors by means of the articles of association, as per the new Art. 673 par. 1 revCO, the general assembly does not lose its power to decide on the distribution of profit, which is a non-transferable competence. The new wording, which explicitly mentions the general assembly in relation to the creation and dissolution of reserves, should not to be understood as a stipulation of an inalienable competence, since any such reserve would be grounded in the articles of association, as Art. 672 par. 1 CO (Art. 673 par. 1 revCO) requires. Moreover, any decision on a transfer of competences remains at the discretion of the general assembly.
 It should be noted that the articles of association may stipulate – regardless of the allocation rules in the CO – to what extent the board is allowed to create and release reserves or whether it has full discretion to do so. In addition, there is also the option of transferring this competence for a limited period of time or tying it to a specific condition or event.
 Ultimately, the general assembly is also free to influence the decisions of the board of directors by refusing to approve the financial report or by invoking the threat of removal or non-reappointment of the board of directors.
 Board of Directors
 Remedies
 Resolutions of the general assembly that violate the law or the articles of association may be challenged by the board of directors.[35] For example, a decision taken by the general assembly in violation of a competence may be challenged.[36] At first glance, the reasons for this right to challenge are based more on the protection of the shareholders, but the board of directors in corpore is mentioned at the beginning of the article.[37] The courts appoint a representative for the company when the board of directors is the claimant.[38]
 Competences
 Subsidiary General Competence
 The board of directors may pass resolutions on all matters not reserved to the general assembly by law or by the articles of association.[39] As such, the board possesses what is termed a subsidiary general competence.[40] Ultimately, this negative presumption of competences shows how important the board of directors is in practice compared to the general assembly, which only passes resolutions once per year depending on the requests and information submitted by the board of directors.[41] In addition, the members of the board of directors have a long-term interest in the success of the company while the shareholders may sell their shares at any time.[42] This last point is relativised, however, because the long-term interests of the board members depend on the length of their period of office as well as their mandate and the existing system of remuneration. The situation is unique for small not listed companies or small family companies where all are involved and all have consequently a long term interest.
 Non-Transferable Competences
 Non-transferable competences and duties belonging to the board of directors cannot be transferred upwards to the general assembly or downwards to management by means of the articles of association.[43] This clearly shows that the principle of parity is applicable here and not the omnipotence theory.[44] An overview of competences which are closely connected to the formation and dissolution of reserves follows with the aim of comparing the board of director’s different competences and finally answering the question of whether the board is the appropriate recipient of the competence to create and dissolve reserves.
 Overall Management
 The first non-transferable competence mentioned in the CO is overall management, according to which the board of directors may delegate the management of all or parts of the company’s business to individual members or third parties.[45] Overall management includes the strategy within the purpose of the company as well as the control of the management.[46] In order to implement the business strategy, the board has the competence to enact regulations and directives, which in practice are typically submitted by management, which is most closely involved in the day-to-day running of the company.[47] Also included under overall management is the implementation of systems for compliance and monitoring as well as risk management.[48] The board does not act alone, but relies on the recommendations and collaboration of management.[49] Most of the other competences listed in Art. 716a par. 1 CO refer to the overall management.[50]
 Organisation
 The board of directors is also responsible for overseeing the main organisational functions and responsibilities, but not for the specifics of their implementation.[51] For example, only the oversight of directly subordinate offices is a non-transferable competence of the board of directors.[52] The internal organisation of the company is thus in the hands of the board of directors,[53] which may delegate management and monitoring competences. When the board of directors delegates management competences, organisational rules that provide a clear demarcation of competences are required.[54] The board of directors may reserve its right to approve key decisions taken by management.[55]
 Accounting
 The board is responsible for overseeing the accounting as well as financial control[56] and planning.[57] Financial accounting is an information-gathering process that aids the decision-making of management.[58] Financial planning involves more than budgeting, and includes ensuring that a company has sufficient liquidity[59] and the correct proportion of equity to dept capital.[60]
 Appointment and Dismissal of Persons Entrusted with Management Duties
 The board of directors is responsible for key decisions relating to internal personnel, such as the appointment and dismissal of persons entrusted with management duties.[61] While the competence to appoint and dismiss directly subordinate managers cannot be transferred, the competence to do so for indirectly subordinate positions may be transferred to management.[62]
 Overall Supervision of Persons Entrusted with Management Duties
 Where management competences have been delegated by the board of directors to individual directors or third parties, the board is still responsible for overall supervision in the sense of cura in custodiendo.[63] Although this is not a genuinely inalienable power, it is listed in the legislation among the inalienable competences. As such, de facto supervision as well as the supervision of personnel must remain the responsibility of the board of directors, a role[64] which is clearly related to the duties of overall management.
 Compilation of the Annual Report
 As part of its preparation for the general assembly, the board must prepare – or, more specifically, ensure the preparation of – the annual report.[65] According to Art. 958 par. 2 CO, the annual report contains the annual accounts,[66] comprising the balance sheet, the profit and loss account, and the notes to the accounts. As described below, the board is also responsible for the financial planning and generally also for the accounting. These competences as well as that of the compilation of the annual report also cover the creation and release of hidden reserves by the board of directors. However, it is not the board of directors itself that compiles the annual accounts. Instead, these are submitted to the responsible management body or persons for approval.[67] Thereafter, they must be signed by the chairperson of the supreme management or administrative body[68] as well as the person responsible for financial reporting within the company.[69]
 Delegation
 Notion
 The board of directors manages the business of a company, unless this management responsibility has been delegated.[70] The wording of Art. 716 par. 2 CO shows that, as a general rule, the board of directors is responsible for business management.[71] As such, this results in a functional union[72] between the board of directors, as the supervisory body, and the managing body; this means that the board of directors effectively supervises itself.[73] Management of the company’s business is thus the responsibility of all the members of the board of directors.[74] Nevertheless, a business management delegation is possible – and, especially in bigger companies, often necessary.[75] Provision is made for this option in Art. 716b CO (Art. 716b revCO).
 Requirements
 A delegation required, according to the previous law, the board of directors to be empowered in the articles of association based on which the board prepares its organisational regulations[76];[77] – with the revised law an empowerment in the articles of association is no longer necessary , however, the articles of association may still exclude a delegation.[78] However, if the board does not opt for a delegation, business management cannot be delegated and remains the responsibility of the board of directors.[79] In addition to this formal requirement, the material requirements stipulate that only transferable competences can be delegated.[80] The organisational regulations stipulate the bodies which can carry this out and defines their duties.[81] In particular, a company must ensure that any delegations comply with the principle of cura in custudiendo, which regulates the supervisory process and the written reporting.[82]
 Delegation to the Managing Directors or the CEO
 The board of directors may delegate the management of all or part of a company’s business to individual members or to third parties.[83] As such, there are two types of managers: on the one hand, delegates or committees that are members of the board; on the other hand, managing directors or a chief executive officer who are non-members of the board.[84] Recently, delegation to a member of the board has become increasingly common, since it has become more common to argue that the current checks and balances serve to restrict the power of individual managers.[85]
 This trend towards board members serving as managers means that the checks and balances – and thus the restrictions on power – provided by having separate leaders serving on the board and in management have been weakened. As such, subdelegation is becoming more frequently used and the advantages thereof increasingly recognised.
 Subdelegation
 There is nothing – no contradicting other regulations – to disallow a delegation of an already delegated competence in the company limited by shares. Indeed, on the contrary, the parity principle means that the allocation of competences is not overly strict and allows for many checks and balances. The competence to create and dissolve reserves is very closely related to the competence to approve the financial accounting, which could indicate that the former competence is inalienable and that, based on Art. 716a par. 2 CO, only the delegation of the responsibility for preparing and implementing its resolutions or monitoring transactions to committees or individual members would be possible. However, this rule is only valid for genuine competences and not for already delegated competences. Furthermore, decisions on the distribution of profit are based on the reports compiled by the board, although the latter can delegate this responsibility to a specialist. Ultimately, in any case, the final approval of the general assembly is required, which consequently does not suffer a loss of its authority. As a delegation is based on the articles of association, already during the amending stage can a delegation be authorised, rejected or restricted to a delegation to the board that explicitly prohibits a further delegation (subdelegation).
 Admissibility of a Delegation?
 The competence to form and release reserves which is at the discretion of the general assembly – not sole discretion – according to the wording of Art. 672 par. 1 CO (Art. 673 par. 1 revCO),[86] may be delegated to the board of directors, since this competence was not intended to be inalienable.[87] From a practical perspective, a delegation is favourable due to the distribution of competences: decisions on the distribution of profit and the creation and dissolution of reserves are interconnected and involve an interplay between the board of directors, which prepares the financial reports, and the general assembly, which must ultimately approve any such decisions.
 Furthermore, a second delegation to a specialist manager seems admissible as the competence to create and dissolve reserves is not a genuine competence of the board of directors. Moreover, it is even more optimal due to the fact that a specialist manager is more closely connected to the day-to-day business of his or her company. Finally, the board enjoys an overall management competence that allows it to maintain supervision over its managers. The organisation of the accounting, financial control and financial planning as non-transferable duties stay in the board of directors’ competence according to Art. 716 par. 1 no. 3 CO (see also no. 6).
 As such, the general assembly may delegate its competence to create and release reserves to the board, as per Art. 672 CO (Art. 673 revCO), while the board may in turn redelegate this competence to a manager. In practice, this is very similar to the board of directors’ competence to form reserves for general banking risks in the banking sector, while accounting reserves and hidden reserves are also formed by the board of directors. As reserves for general banking risks have a weak legal basis for a delegation[88] and hidden reserves are frowned upon – both formed by the board of directors –, a delegation based on the articles of association is favoured in this work in order to achieve the same result and thus maximum flexibility.
 Limited Liability Companies
 Generally, for the question of transfer of the competence to create and dissolve reserves the reasoning above for the company limited by shares is applicable mutatis mutandis. Nevertheless, a detailed analysis is preferred by the author.
 Nature of Internal Relationships
 For reserves, limited liability law refers very generally to the legislation for companies limited by shares.[89] As such, the regulations for legal reserves, reserves for own shares, and reserves pursuant to the articles of association in Art. 671 CO (Art. 671 revCO) et seq. are applicable to the formation, utilisation and release of these categories of reserves.[90] Nonetheless, the structure and organisation of limited liability companies (hereafter LLCs) differs from that of companies limited by shares due to the nature of the relationship between management and the members’ meeting. Therefore, this chapter analyses the regulations for creating reserves pursuant to the articles of association and examines how far such competences can be delegated to management.
 The main difference between LLCs and companies limited by shares is that LLCs have elements that are person-based: LLCs were intended as an intermediate form between general partnerships,[91] which are person-based, and companies limited by shares,[92] which are purely capital-based.[93] An LLC is defined as an incorporated company with a separate legal personality in which one or more persons or commercial enterprises participate;[94] an LLC is thus legally independent, but not financially independent given that obligations to make additional financial and material contributions can be included in the articles of association.[95] Other differences relate to the existing relationship among the company members in the LLC; although in both there is a relationship between a company limited by shares and its company members,[96] the nature of the latter internal relationship may be contractual.[97] Furthermore, this relationship generates a duty or a responsibility for management and its representatives.[98] The CO grants all members of an LLC a full authority position with basically all competences as they are all managing-members.[99] An LLC can only change from being a self-integrated company to one with third-party management through an amendment to the articles of association.[100] The division of members into managing and non-managing members is therefore optional, with all members of an LLC having the authority to act as managing directors.[101] Given this wide scope of discretion, LLCs occupy a broad space between the range of corporations and partnerships.[102]
 Collective Management Responsibility
 Duties
 The CO assumes that all members of an LLC are authorised and thus obligated to exercise joint management over the company, an assumption based on the principles of a self-integrated company.[103] Although the revision in 2002 made the role of the executive organ similar to that of a company limited by shares, this principle is based on the original idea that LLCs, unlike companies limited by shares, are adapted to the demands facing small companies.[104] In contrast, the owners of a company limited by shares manage their company and constitute its ipso jure executive organ[105] without the need for a vote or a declaration of acceptance.[106] Inevitably, by granting all company members management responsibility, the legislation risks conflating the roles and functions of the members’ meeting with those of management.[107]
 Voting Weight
 Despite the shared functions and authority enjoyed by the members’ general meeting and management, decisions are voted on by the assembly, with the votes being counted in proportion to capital contributions or, in the case of management, per person.[108] The articles of association may adopt stricter provisions, such as a requirement for a quorum.[109] This would allow decisions to only be permitted when at least one assembly member, respectively one board member is present.[110]
 Chairperson
 When a company has two or more managing directors, a chairperson must be designated.[111]
 In the case of a deadlocked vote, the chairperson casts the deciding ballot.[112] As such, the chairperson’s vote has more weight than those of the other members of a self-integrated company. Rightfully the admissibility of the position of co-chairperson is disputed.[113]
 The Relativised Parity Principle
 We have seen that an LLC is organised in the form of a self-integrated company when its articles of association contain no special rules; however, the articles of association may override the regulations on self-integrated companies and divide the members into non-managing and managing members.[114] In this form of LLC, the question of the allocation and delegation of competences becomes relevant.
 Members’ Meeting
 The members’ meeting is the supreme governing body of an LLC, a status which may lead to the conclusion that the members’ meeting has the authority to acquire all competences by virtue of the omnipotence theory.[115] However, the omnipotence theory does not designate a hierarchy; instead, it simply denotes that there are allocated duties, – and therefore specific functions – that are inalienable to the members’ meeting.[116] Nevertheless, the members’ meeting may allocate itself competences[117] by amending the articles of association.[118]
 Transferable Competences
 The CO distinguishes between competences based on the CO and those based on the articles of association; it also differentiates between transferable and non-transferable competences.[119] As non-transferable competences cannot be delegated to other organs or to a third party, any such decisions would be void; in contrast, where the articles of association provide for transferability, the delegation of competence is only contestable.[120] Compared to companies limited by shares, the list of non-transferable competences for LLCs is much longer.[121] For example, the authority to create and release open reserves usually falls under the competence of the member’s meeting. In the case of reserves based on the articles of association this is the case. As this competence is not mentioned under the inalienable competences of the members’ general meeting in Art. 804 par. 2 CO (Art. 804 par. 2 revCO), it is a contrario transferable.[122] The new Art. 804 par. 2 no. 5bis revCO, however, states that the decision about repaying retained capital reserves is a non-transferable competence. Thus, the voluntary retained earnings reserves analysed here clearly do not fall under this rule, and are therefore transferable. For LLCs, however, the authority to decide on the allocation of (balance sheet) profit – including the setting of dividends and, primarily, the approval of the annual accounts – is non-transferable.[123] As such, the members’ meeting has the ultimate authority to decide how profits are to be used and whether a dividend is to be distributed or not. This includes decisions on the creation or release of open reserves.[124] Despite the members’ meeting’s competence to decide on how profits are to be used, any such decision must comply with the regulations in Art. 798 et seqq CO as well as the rules in the articles of association on the use and distribution of reserves.[125] The competence to decide on the allocation of profits thus does not cover the creation of reserves, the competence for which is not grounded in the decision-making authority pertaining to the use of profits, as per Art. 804 par. 2 no. 5 CO, but rather on the regulations governing reserves in company law, which explicitly give the power of decision to the members’ assembly. In the case of a loss, the members’ meeting also has the authority to choose between the following options:[126] a transfer to the next account as a loss carried forward, an eradication of the loss through the offsetting of profit carried forward or reserves, or a reduction in the nominal capital[127].[128]
 Approvals
 Alongside the competences enjoyed by the members’ meeting, management also possesses its own competences.[129] These, however, are restricted in Art. 810 CO in favour of those of the members’ meeting.[130] The articles of association may contain rules stipulating that certain decisions as well as individual matters may be submitted to the members’ general meeting for approval.[131] Consequently, it is possible that even management’s inalienable and irrevocable duties may be subject to the approval of the members’ meeting, thereby making the distribution of authority much more flexible in an LLC than in a company limited by shares.[132] As such, the parity principle only applies in a relativised form for LLCs.[133] The aim of the legislation is to allow LLCs the flexibility to adopt elements from person-based structures like partnerships while being unrestricted by the rigid version of the parity principle that applies to companies limited by shares.[134] Through the introduction of a division of competences between managing members and non-managing members, the revision also amended this approval article.[135] This power of approval effectively functions as a right to object to management’s resolutions,[136] which thus depend on no objection being made by the members’ meeting[137].[138] The CO distinguishes between a mandatory requirement for the members’ meeting to approve resolutions[139] and the optional approval of individual resolutions[140].[141]
 Resolutions by the Management
 The articles of association can mandate that certain decisions taken by the managing directors must be submitted to the members’ general meeting for approval.[142] As such, through this mandatory approval requirement, the members’ meeting can acquire further competences for itself.[143] From the moment when it is required by the articles of association, approval becomes the inalienable power of the members’ meeting.[144] Consequently, the balance between this approval requirement and the article stipulating the inalienable powers of the managing members is delicate and subject to dispute.[145] Besides the mutually exclusive competences,[146] the CO explicitly states that the managing directors have an inalienable and irrevocable duty subject to any possible objections by the members’ meeting, thus illustrating the incoherence of the approval requirement in a system of inalienable and irrevocable competences.[147] Aggravating this situation, there are no material restrictions on the approval requirement besides the rule in the CO that not all decisions are subject to an approval.[148]
 Individual Questions
 The managing directors may submit matters individually to the members’ meeting.[149] When this occurs, the members’ meeting can decide whether or not it wants to make use of the approval.[150] The discretion of the members’ meeting in this regard ends when full authority is transferred to it,[151] which is not the aim of this regulation on the optional approval of specific questions. In contrast to the mandatory approval requirement explained above, which must be clearly defined in advance, the managing directors can decide on which matters they would like to send to the members’ meeting for approval if the articles of association are sufficiently open-ended in this regard.[152] However, this does not seem compatible with the clear wording of individual and thus specific questions.
 The Right of Veto
 The power of veto undercuts the equal distribution of competences within the members’ meeting by granting greater weight to the votes of certain members. The articles of association may grant company members the right to veto certain resolutions passed by the members’ general meeting.[153] This veto right, which applies to members as individuals and not to their capital contributions,[154] is thus a person-based regulation.[155] The power of veto may be enjoyed by all or only some members.[156] When all members have a veto right, each decision made by the members’ general meeting must be made unanimously.[157] A member can receive a temporary or permanent veto[158] or form part of a collective veto.[159] It is not possible, however, for a member to enjoy a general veto right over all decisions; vetoes only apply to certain types of decisions that have been clearly defined in the articles of association.[160] The CO does not specify any material restrictions in relation to when a veto can apply.[161] However, veto rights can lead to a deadlock in decision-making and should therefore only be applied prudently.[162] For example, if approval of the annual statement is subject to a veto, this can lead to an inability to take other decisions.[163]
 Removal of Managing Directors
 Another regulation governing LLCs that compromises the clear distribution of competences are the remedies for removing a managing director. The members’ general meeting may remove a managing director whom it has appointed at any time,[164] even when the managing director has been appointed for a fixed period of time.[165] Managing directors who were not appointed but are managing members on account of their membership status or the articles of association[166] can only be removed by changing the articles of association to include a rule specifying that management must be appointed by the members’ meeting.[167] This is necessary because management enjoys established and vested rights that can only be revoked by amending the articles of association.[168]
 Transfer of Competences?
 Thanks to the flexible parity system in limited liability company law, the competence to create and release reserves may be transferred to another organ – management – without causing significant changes to the overall distribution of competences. The flexible parity system ensures that there are a lot of control mechanisms that give the members’ meeting the right to intervene in the management of a LLC. Additionally, an instrument of partial transfer of competences according to Art. 811 CO is already known in the LLC regulations. Finally, the transfer of mandatorily allocated competences is prohibited[169] and a transfer of the competence to create and dissolve reserves is admitted.
 Management / Executive Committee
 Remedies
 In case the members’ meeting decides on a distribution of profit that does not comply with the CO, management must challenge this decision in order to avoid being held liable for an illegal decision.[170] A decision by the member’s meeting is challengeable if it violates the law, general principles or the articles of association.[171] In contrast to decisions by the members’ meeting, decisions by management may only be be challenged in the case of nullity.[172] This difference gives management another remedy to intervene in and control the decision-making process.
 Subsidiary General Competences
 As with companies limited by shares, management is responsible and competent for all matters not assigned to the members’ meeting by law or by the articles of association.[173] The aim of this article is to avoid either a positive competence conflict or a negative competence conflict that would result in no organ being competent.[174] In order to do so, it is crucial that the managers are obligated to manage the company;[175] delegation to individual managing directors or another organ is not allowed.[176] The competences described in the following subsections are very closely related to those required for the formation of reserves; as such, management is the most appropriate organ to decide on the formation and release of reserves.
 Overall Management
 Overall management involves taking measures to instruct and oversee individual managers, authorised signatories or authorised officers.[177] It is only the duties relating to overall management of an LLC – and not its day-to-day management – that are inalienable and irrevocable; as long as they do not involve fundamental decisions, the tasks of day-to-day management can be delegated.[178] Overall management is more concerned with overseeing the business management strategy than with the specifics of its implementation.[179]
 Organisation
 Organisation includes the structuring of the company as well as organisation of administrative tasks and personnel.[180] As such, determining the organisational structure of the executive organ as well as deciding on possible delegations of authority are the exclusive competences of management.[181] However, the members’ general meeting must appoint a chairperson if a company has two or more managing directors,[182] although it can deviate from this regulation via the articles of association and transfer this competence to management.[183]
 Organising the Accounting
 Responsibility for the finances of an LLC is subdivided into three areas by the CO: accounting, financial control and financial planning.[184] Management’s primary responsibility is to pass resolutions and thus take decisions, while permanent supervision is only a secondary responsibility.[185] This does not mean that management is directly involved in the execution of the corresponding tasks; instead its role is to determine strategic guidelines and oversee the implementation thereof.[186] It is important to note here that the formation or release of reserves may not fall under the scope of the organisation of finances, since reserves are explicitly mentioned in the new legislation on companies limited by shares as a competence of the general assembly.[187] Although decisions on whether to create or dissolve reserves could fall under the scope of financial strategy, the legislation on LLCs generally corresponds to that for companies limited by shares. As such, like for companies limited by shares, the creation and dissolution of reserves appears not to fall under the scope of financial decision-making.
 Supervision
 In case the managing directors have appointed managers, authorised signatories or authorised officers, they need to be supervised, in particular to ensure their compliance with the law, articles of association, regulations and directives.[188] 810 par. 2 no. 4. CO differs slightly from the equivalent Art. 716a par. 1 no. 5 CO in the legislation on companies limited by shares, with the latter mentioning “overall supervision” and not only “supervision”. In comparison to the role of the executive of LLCs, this article was intended to allow the board of directors of companies limited by shares greater and more extensive powers of delegation and more of an opportunity to concentrate on its supervisory functions.[189] Bearing in mind that the concept of management used by LLCs is originally based on that for self-integrated companies, in which all members are managing members, this conclusion make sense.[190]
 Annual Report
 Responsibility for the annual report[191] is closely related to the responsibility for financial accounting[192] and thus also for the creation and dissolution of reserves. The preparation of the annual report is not an inalienable and irrevocable power; indeed, while it is explicitly stated that management has the responsibility to ensure that the annual report is compiled, preparation thereof may be undertaken by an individual manager or an external actor and, as such, can be delegated.[193]
 Delegation
 The regulations governing LLCs provide for two different management models. On the one hand, management can be undertaken by an individual managing director or a group of managing directors;[194] alternatively, management duties can be delegated to one or more third-party non-members[195].[196] Both of these forms of delegation involve a downwards reallocation of competences.[197]
 Notion
 Absent for LLCs is a regulation on the delegation of business management duties[198] that is similar to the rule applicable to companies limited by shares.[199] However, an obligation for management to delegate responsibilities can also be derived for LLCs from the duties of care and loyalty, especially in cases where a division of work is necessary.[200] Based on Art. 809 par. 1 sentence 2 in combination with Art. 776a par. 2 no. 7 CO (in force until 31 December 2022),[201] the doctrine acknowledges that delegation can also apply to LLCs.[202] This form of delegation must be distinguished from the competence to approve resolutions as described above:[203] delegation is an assignment of competences to another organ for its exclusive decision-making authority,[204] both however, are based on the articles of association and contain a transfer of competences. Delegation must also be distinguished from an attraction of competences, by which the members’ general meeting can grant itself competences by amending the articles of association.[205] The doctrine differentiates between two types of delegations: a delegation of competences, by which a power belonging to management is transferred in its entirety to another organ, and the delegation of the competence to decide on a specific question with the aim of passing a resolution thereon.[206]
 Requirements
 For a delegation of competences, a resolution by the members’ general meeting is not sufficient; a clause in the articles of association that permits – but does not obligate – the delegation of specific competences is needed.[207] Management has the sole authority to invoke a delegation clause but is not obligated to do so;[208] an indirect delegation via the articles of association is not possible.[209] Hence, cooperation between the members’ general meeting and management is required for any delegation to take place.[210]
 Subdelegation
 A subdelegation or delegation of delegations occurs when an original competence of the members’ general meeting is delegated once again from the managing directors to a manager. This downwards[211] delegation is possible for all duties that are not inalienable and irrevocable, as per Art. 810 par. 2 CO.[212] Furthermore, the delegation of business management duties is permitted.[213] As the authority to form and release reserves is an original competence of the members’ general meeting,[214] it is not listed as a non-transferable competence of management. The question arises whether a competence that has already been transferred downwards from the members’ general meeting to the managing directors may be transferred downwards once again to a third-party manager. Here, the further question of which organ or individual is more specialised in financial accounting is decisive when answering the question of whether a delegation of the competence to create and dissolve reserves is possible.
 Admissibility of a Delegation?
 After this overview of the distribution of power in LLCs, the question of whether the members’ meeting has the competence to create and release voluntary reserves can be answered. We have seen that the annual accounts are prepared by management but need to be approved by the members’ meeting, while the allocation of balance sheet profit also requires the final approval of the members’ meeting. In LLCs, management’s position is weak and subject to numerous checks and balances by the members’ meeting. In contrast to companies limited by shares, LLCs do not have a board of directors that selects and removes the managers, a responsibility which falls to the members’ meeting as per Art. 815 CO. Finally, decisions on profit distribution fall under the authority of the members’ meeting; however, although the ultimate approval of the members’ meeting is still needed, management is permitted to create and release open reserves as well as voluntary reserves if allowed to do so by the articles of association. As such, delegation of the competence to create and release reserves is possible; given that the members’ meeting is the supreme body of a LLC, this would be classified as a downwards delegation. Especially in the case of LLCs, the articles of association grant the members’ meeting huge discretion to adapt to the needs of an individual company. Moreover, the law governing LLCs permits the articles of association to specify that management must submit certain decisions to the members’ general meeting for approval, as per Art. 811 CO. At first glance, such a regulation relating to the financial accounting is not necessary, since the general meeting has the inalienable and non-transferable competence to approve the financial accounting. However, the advantage of Art. 811 par. 1 no. 1 CO is that specific aspects of the financial accounting may be approved by the general meeting in advance, while the general assembly may subsequently approve the financial accounting ex toto as per Art. 804 par. 2 no. 5 CO.
 Furthermore, delegated competences can be delegated once again from management to an individual manager with more specialised skills. However, the aim of the legislation is to ensure that each organ retains its competences as much as possible. What is admissible for a board of directors with wide and extensive powers of delegation ultimately also applies to LLCs, whose managing directors only have a supervisory function. Moreover, there is no restriction that would prohibit a sub-delegation.
 Cooperatives
 As mentioned above in relation to reserves for companies limited by shares, cooperative law does not contain a norm with a reference to the limited liability regulations like in the LLC regulations.[215] Cooperative law includes its own regulations for the allocation and formation of reserves and welfare funds in Art. 860 et seqq CO, while Art. 862 CO and Art. 863 CO provide for further allocations to the reserve fund. Generally, the financial accounting rules are applicable across all legal forms; however, as there are some peculiarities to the different legal forms outlined in cooperative law, the competence to form and release reserves must be analysed from a fresh perspective for each form.[216] The rights and obligations of cooperatives are very different from those of companies limited by shares. This means that the legal status of the respective members differs, which in turn has an impact on the functions of the general assembly and the administration or management. It is also important to bear in mind that cooperative law has not undergone a revision since the first half of the twentieth century.[217]
 Specific Characteristics
 Although the specific characteristics of cooperatives generally do not favour a delegation, there are arguments for why they could be compatible with a delegation.
 Nominal Capital
 For cooperatives, a minimum nominal capital requirement is optional[218] due to their person-based structure, which stands in contrast to that of capital-based entities.[219] However, in case there is a minimum nominal capital requirement, it is mandatory that this remains flexible or amendable.[220]
 A minimum nominal capital requirement is only possible if the “open doors principle”[221] is respected and there are thus no restrictions on new members.[222] In this case, a minimum capital limit must be included in the articles of association.[223] Nominal capital does not have the same importance for cooperatives as for companies limited by shares, but the protection of nominal capital is very similar for both types of entity: the liability base is secured through the nominal capital as well as through the reserves.[224]
 Nature of the Entity
 In contrast to companies limited by shares and LLCs, cooperatives are defined in Art. 828 par. 1 CO as cooperative entities.[225] The person-based or democratic structure of cooperatives is demonstrated by the “one person, one vote” principle, which disregards the number of shares owned by the members.[226] This person-based structure also shapes the legal status of the members, since Art. 828 par. 1 CO defines a cooperative’s primary purpose as promoting and safeguarding the individual financial interests of its members by way of collective self-help.[227]
 Rights of the Members
 Legal Status of the Members
 Unlike a company limited by shares, for which membership is based on capital contributions, membership of a cooperative is person-based: the members’ financial rights and obligations are not a requirement of membership, but rather the result thereof.[228] This absolute equality stands in stark contrast to the status of shareholders in companies limited by shares.[229]
 Equality and Voting
 Their equal legal status ensures that all members of a cooperative have the same rights and obligations.[230] Any revocation of the right to vote with reference to the articles of association or another decision is to be considered void and a violation of the members’ equality.[231] The rights of the members to participate in the affairs of the cooperative, in particular in relation to the management of the business and the promotion of its interests, are exercised by participating in the general assembly of members.[232] This norm illustrates how important the participation of individual members in the decision-making process of cooperatives is in the eyes of the legislation.[233] As such, even when a member cannot form part of the administration/board of directors, he or she can at least participate in and vote in the general assembly.[234] The right to vote is specified in two articles: Art. 885 CO and Art. 855 CO, with the latter emphasises the principle of “one person, one vote”.[235]
 Distribution of Net Profit
 The rules on the allocation of reserves depend on whether a net profit is distributed or whether it is allocated to the cooperative’s assets.[236]
 No Distribution
 According to Art. 859 par. 1 CO, any net profit arising from a cooperative’s business operations passes in its entirety to its assets. Generally, net profit is not distributed because the aim of a cooperative is to benefit its members, not to distribute profit.[237] This allows net profit to contribute to the self-financing[238] of the cooperative and to the development of its business activities.[239] This results in an accumulation of assets, a situation which is clearly preferred over distribution by the CO, as reflected by the order in which these options are listed.[240]
 Distribution
 The articles of association may permit a distribution of net profit in proportion to the use of the cooperative’s facilities by individual members, unless the articles of association stipulate another distribution rule.[241] This main distribution rule, which does not consider members’ capital contributions, corrects any inflation of the facilities’ prices caused by the net profit, thereby ensuring that they remain at self-help levels.[242] As a result, members benefit directly through using the cooperative’s facilities and indirectly by receiving a distribution of profit.[243] Finally, the CO contains additional rules in relation to shares: the portion of the net profit paid out on them must not exceed the usual rate of interest for long-term loans without special security.[244] In such cases, a capital-based form of distribution is allowed but within clearly defined limits.[245]
 General Assembly
 The description of the general assembly as the supreme body also applies to cooperatives.[246] Generally, the parity principle is also applicable to the general assembly of a cooperative.[247] Norms grounded in the law governing companies limited by shares have been rephrased to reflect the clear division between these two types of entities, but many other norms are not based on companies limited by shares law.[248] Unlike companies limited by shares, with cooperatives there is no presumption of competence in favour of the administration, thereby illustrating the importance of the general assembly for the democratic structure of cooperatives.[249]
 Expansion of Competences by the Administration
 An expansion of competences may be allowed in cooperatives with more than 300 members or when the majority of members are themselves cooperatives.[250] At first sight, this would appear to contradict the entrenched and pronounced democratic structure of a cooperative’s general assembly, but ultimately this does allow for a minimum level of democratic decision-making even while expanding the competences of the administration.[251] According to these exceptions to the usual distribution of competences, the articles of association may stipulate that all or some of the powers of the general assembly are to be exercised by ballot, as per Art. 880 CO, or by an assembly of delegates, as per Art. 892 CO.
 Ballot
 A ballot replaces the general assembly’s decision-making process when the members vote in writing without holding a general assembly.[252] As debate and discussion between the members does not occur when a ballot is held, this lack of participation by the members can lead to an unrepresentative decision.[253] As such, use of a ballot comes with disadvantages[254] and is viewed critically, since a decision-making process in the truest sense of the term is not possible.[255]
 Assembly of Delegates
 Through an assembly of delegates, the general assembly of a cooperative can be completely or partially replaced with a parliamentary-like process,[256] thereby constituting a downgrade from direct to indirect democracy.[257] Unlike for companies limited by shares, an assembly of delegates is permitted for cooperatives,[258] which is surprising given the importance that the legislation places on democratic decision-making in cooperatives. Ultimately, an assembly of delegates allows for a transfer of power from the members to the administration.[259]
 Decision-Making
 As described in the chapter on the rights of cooperative members, the “one person, one vote” principle and its attendant democratic decision-making process is fundamental to cooperatives. While representation by proxy is common in companies limited by shares, this only occurs on a very restricted basis in cooperatives.[260] Only another member may act as a proxy for a member, and no proxy may represent more than one member.[261] Cooperatives, as person-based entities, thus place significant emphasis on the decision-making powers of their own members.
 An Inalienable Competence?
 Despite the predominant understanding of democratic decision-making in cooperatives, the list of the general assembly’s inalienable[262] competences is much shorter than the equivalent list for companies limited by shares; even in very democratically structured entities, the “most important business operations” must be entrusted to a small executive decision-making body, such as the administration.[263]
 Profit Distribution
 For cooperatives, the approval of the management report and the consolidated accounts are listed under the general assembly’s inalienable powers.[264] In the section on the rights and obligations of cooperative members, the obligation of the general assembly to approve the management report, the consolidated accounts and the annual accounts is systematically described in the context of the deadlines that the general assembly must meet.[265] Additionally, the new financial accounting regulations stipulate that the annual report must also be submitted to the responsible management body or managers for approval.[266] The fact that profit distribution is not mentioned in either rule gives rise to a loophole. This should be closed with a comparable norm from the law on companies limited by shares, according to which the general assembly must approve the management report, the consolidated accounts and the use of profit.[267] The question of profit orientation and, as such, the distribution of dividends is less important for cooperatives, whose main priority is to contribute to collective self-help.[268] The intention of the legislation is reflected in the dividends restriction in Art. 859 CO, as discussed above.[269] The creation of these reserves is dependent on whether the net profit was distributed to the members or allocated to the cooperative’s assets,[270] as will be discussed in the following subsection.
 Allocation to the Reserves
 Statutory Reserves
 As long as the net profit is allocated to the assets and not distributed to the members, a cooperative does not have to make an allocation to the reserve fund. This means, in other words, that this allocation is not mandatory but voluntary;[271] in contrast, when the net profit is distributed or used for other purposes, allocation to the reserves is mandatory.[272] Hence, cooperative law differs from companies limited by shares law, according to which allocation to the reserves is mandatory regardless of whether or not a distribution has been made.[273] I argue that this difference is appropriate because of the contrasting characteristics and legal natures of the two types of entities.
 Art. 879 par. 2 no. 1-4 CO (Art. 879 par. 2 no. 2bis and no. 3bis revCO) contains the non-alienable (or inalienable) powers, additionally no. 5 states that the passing of resolutions concerning matters that have been reserved for the general assembly by law or by the articles of association also belong to the listed non-alienable powers. Regarding the competence to form reserves, this could mean that the power to form and release reserves could become a non-alienable power through the articles of association. Contrary to the wording in par. 2, these competences of the general assembly are non-alienable like those mentioned in no. 5, and can be transferred to other organs by amending the articles of associations.[274] For example, the competence in Art. 863 par. 1 CO to make further allocations to the reserves is reserved by law for the general assembly.[275] This means that when deemed appropriate in order to secure the long-term financial health of a cooperative, the general assembly may also decide to create reserves that are not envisaged by or do not meet the high requirements of the law or the articles of association.[276] Based on this norm, it is possible to form reserves based on a resolution by the general assembly[277] or reserves based on the articles of association, as will be shown in the next subsection. Additionally, the revised law mentions with no. 2bis a move towards the company limited by shares and in no. 3bis allows repayment of capital reserves (Art. 879 par. 2 revCO).
 Allocations as per the Articles of Association
 The articles of association may allow for further allocations, according to Art. 860 par. 2 CO. Moreover, Art. 862 CO offers the option of forming welfare funds, which are also reserves that are aimed at establishing and financing funds, in particular those dedicated to the welfare of the cooperative’s employees as well as its members. Art. 860 CO and Art. 862 do not allocate this competence to one organ; only the amendment of the articles of association is required. Based on both norms, the general assembly may through the articles of association delegate the competence to form such reserves to another organ, such as the administration.
 Delegation of Competences?
 As shown, decisions on the use of net profit are an inalienable competence of the general assembly; however, if such a decision involves the formation of reserves, a delegation of this competence is possible for other reasons than in the company limited by shares and the LLC.[278] While cooperatives are based on the “one person, one vote” principle of direct democracy, the extension of decision-making powers to the administration via a ballot and the assembly of delegates is permitted. Both result in a lowering of the genuinely democratic quality of the decision-making. Corresponding to this regulation, which at first glance thus seems to run counter to the democratic nature of a cooperative, the competence to create and release reserves may be delegated to the administration by amending the articles of association.[279] Here, the administration should be considered the most appropriate body for the formation as well as the release of reserves because of its knowledge and experience of the tasks of management.
 The Administration or Board
 The administration[280] is the managing body of a cooperative.[281] The position and function of the administration in a cooperative mirrors that of the management in a company limited by shares. The rules for cooperatives, however, are not identical to those for companies limited by shares; as such, cooperative law does not simply refer to the corresponding regulations for companies limited by shares. Instead, it is reproduced afresh to take into account relevant differences in the nature of cooperatives.[282] For the question of delegation, the ways in which cooperative law deviates from the legislation on companies limited by shares is decisive.
 Collegial Management
 In cooperative law, there are two special mandatory rules in relation to management. First, the board of directors of a cooperative must consist of at least three persons.[283] Second, a majority of the board of directors must be members.[284] However, the articles of association may allow for a larger collegial government.[285] Additionally, the articles of association may require that all members be directors.[286] The legislation demonstrates how important personal relations are in cooperatives. Due to the unique characteristics of these entities, cooperative law is much stricter than the equivalent rules for companies limited by shares.[287] The consequences thereof are also apparent in relation to the allocation of the competence to create and release reserves, especially as this relates to the questions of which body should be assigned the competence to create and dissolve reserves and whether the competence to create and dissolve reserves should be allowed to be delegated in a cooperative.
 Competences
 A presumption of competences[288] similar to that which applies to companies limited by shares is absent from cooperative law. As a result, the question of which competences belong to the general assembly and which belong to the administration must be resolved for each individual competence.[289] Furthermore, unlike for companies limited by shares or LLCs, there is no list of inalienable powers that applies to cooperatives.[290] However, competences that have not been explicitly assigned to the administration/management belong to the general assembly.[291] In relation to the competence to create and release reserves, the CO explicitly assigns this competence to the general assembly without stipulating whether this is an inalienable power. As such, the competence to create and release reserves is generally considered transferable. The CO repeats the allocation rules individually for cooperatives, demonstrating that the small contextual differences are crucial and that they could not have been applied by referring to the equivalent regulations in companies limited by shares.
 Delegation
 Although a delegation norm is absent from cooperative law, unlike in company law,[292] parts of the doctrine allow for a delegation of competences to a committee, the directors or the managers via the articles of association.[293] According to another opinion on the doctrine,[294] it is unclear whether delegation is admissible, while Capitaine disputes the admissibility of delegation altogether.[295] Given that there is no delegation norm in cooperative law, it has also been argued that the fundamental principle of collegial management is without legal basis and that it should thus be abolished.[296] Although companies limited by shares law could be applied by analogy to the question of the scope of the delegation powers in cooperatives,[297] this would not apply if there is no legal basis for delegation in the first place. The administration may expand its competences and power through a ballot or by establishing an assembly of delegates if the general assembly is willing to amend the articles of association accordingly.
 Delegation of a Delegated Competence?
 The question of whether a sub-delegation – in this case, the competence to create and release reserves – is permissible can be answered in the affirmative. No regulation was found that explicitly prohibits this, nor would such a regulation correspond with the options available to companies limited by shares or LLCs. The articles of association must take into consideration the democratic nature of cooperatives. Moreover, any decision to include or exclude a delegation clause in the articles of association will be the result of a democratic decision by the meeting. As such, although the CO clearly differs from company law on the question of collegial management by placing tight restrictions on delegation powers, these regulations can be amended by the meeting.
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		Banking Sector

								

	
				In the banking sector, delegation via the articles of association is not necessary because the option already exists to create reserves for general banking risks. This chapter analyses the inherent characteristics of banking companies, which justify the use of reserves for general banking risks.
 Bank Categories
 The Banking Act was enacted in 1936 in parallel to the revision of the CO. Consequently, the Banking Act is oriented towards the CO, especially towards the regulations of companies limited by shares.[1] The main legal category of bank is that of the company limited by shares,[2] followed to a lesser extent by the cooperative,[3] for which some special norms apply in Art. 11–14b Banking Act.[4] Generally, major banks[5] are not restricted in terms of the legal form that they can take.[6] In contrast, private banks[7] and cantonal banks can only exist in specified legal forms.[8] Cantonal banks may operate as a public sector institution or as a company limited by shares.[9] Generally, banks take the form of a company limited by shares, as per Art. 620 et seqq CO, a mixed economy company limited by shares (a public-private company limited by shares), as per Art. 762 CO, or a public limited company (special statutory public limited company), as per Art. 763 CO.[10]
 Selected Categories of Banks
 Companies Limited by Shares – Banks
 The Banking Act as lex specialis
 The CO was applicable to banks until the Banking Act entered into force.[11] However, both federal acts still contain rules for banks that operate in the form of a company limited by shares, the respective applicability of which must be resolved.[12] A circular by the Swiss Federal Banking Commission (CFB),[13] a body which no longer exists, stipulates that any conflict between rules or cases of overlapping applicability must be resolved on a case-by-case basis using the principle of lex specialis or that of lex posterior.[14] As such, when the rules in the Banking Act differ from the newer law on companies limited by shares in the CO, lex specialis applies and the CO is not applicable,[15] unless the CO’s rules are newer and more precise.[16] However – in casu – the question arises whether the banking-sector has newer and, in particular, stricter rules than the non-banking sector.
 Dual Corporate Governance
 The parity principle requires a separation of powers between the general assembly and the board of directors in the non-banking sector. In the banking sector, this is even stricter and more entrenched: Where the business purpose or scope of business so requires, the bank must create separate bodies for its management on the one hand and for its direction, supervision and control on the other hand; these bodies must be adequately segregated in order to ensure the effective supervision of the bank’s management.[17] Due to the priority that the Banking Act enjoys over the CO, management’s choice of delegation is not possible.[18] According to Art. 716b CO (Art. 716b revCO), the board of directors may delegate the business management. However, the Banking Act also stipulates that management and the board, as the body which supervises management, must remain separate.[19] Furthermore, no member of the board of directors may serve within management at the same time.[20] Hence, banks are required to maintain a functional as well as a personal separation between the board and management.[21] This separation of powers as well as the proscription on personal union both serve to improve the quality of supervision and to avoid a concentration of powers or a possible abuse of power.[22] As such, these organisational rules ultimately serve as protection for the creditors.[23]
 Transferability of the Board’s Competences
 The CO describes the board of directors’ inalienable competences in a list,[24] while for banks a description of the board’s competences is contained in a general clause in the Banking Act that covers overall management, supervision and control.[25] Thus, the Banking Act provides an initial strict separation of competences, but the CO then concretises the competences of a bank’s board of directors and classifies them as non-transferable, a categorisation which is not provided in the Banking Act.[26]
 Financial Accounting
 As shown below, organisation of the accounting – including the financial control and financial planning systems – falls under the non-transferable competences of a bank’s board of directors.[27] However, according to Kleiner/Schwob, financial accounting, especially in the banking sector, is a technical competence that should fall under business management, from where it could then be transferred to overall management.[28]
 In contrast, Iseli sees financial accounting as an “inalienable” or “non-transferable” competence, the fundamental features of which must be exercised by the board of directors itself.[29] As is also applicable for companies limited by shares in the non-banking sector, as described in Paragraph 303, the organisation of the financial accounting is the responsibility of the board of directors, but the detailed reporting, which requires technical knowledge, should be delegated to a manager. In any case, the option outlined in Art. 716a par. 2 CO remains, according to which the board of directors may assign responsibility for preparing and implementing its resolutions or monitoring transactions to committees or individual members.
 Presumption of Competences
 In the non-banking sector, a (negative) presumption of competences in favour of the board of directors applies for competences that are not allocated by law, by the articles of association or by an organisational regulation.[30] In the banking sector, the board of directors is responsible for overall management and supervision according to Art. 3 par. 2 lit. a BankG as well as Art. 716a par. 1 CO. Due to the separation of powers in Art. 3 par. 2 lit. a BankG, this presumption of competences cannot simply be assumed to apply in the same form for banks as in the form that applies to companies limited by shares with more restricted competences. Hence, before a presumption of competences is applied, it must be examined whether an unallocated competence may be a management competence, which is not permitted to be performed by the board of directors, but rather is a mandatory duty of management.[31]
 Use of Profit
 After the FINMAG came into force, the former Art. 5 of the Banking Act was repealed, making the CO[32] applicable to the regulation of the use of profit.[33] Whereas the Banking Act required a stricter protection of capital, a rule relating to the release of reserves, as in Art. 671 par. 3 CO, allowing the reserves to cover losses or to be used in crisis situations, was absent.[34] It was precisely this wording that was also removed from the new Art. 671 revCO.
 Through this change, the rules on the use of profit in the banking sector approached those for the non-banking sector, since the articles on the use of profit in the CO are applicable to both sectors. In a second step, the new CO also stipulates that “the general reserves may only be used to cover losses or for measures designed to sustain a company through difficult times, to prevent unemployment or to mitigate the consequences thereof”.[35] As a result, while the general assembly in the non-banking sector loses the option of creating a type of risk reserves, the board of directors in the banking sector is allowed to create reserves for general banking risks. There is thus a need to make use of the opportunity provided by Art. 672 CO (Art. 673 revCO) to allow for the use of reserves based on the articles of association in the non-banking sector in order to fill this gap.
 Cooperative Banks
 General Considerations
 The cooperative bank is an alternative to the capital-based system of the company limited by shares bank. Similar to cooperatives, cooperative banks are based on collective self-help, solidarity and democratic decision-making.[36] Banking cooperatives are all merged under the umbrella of the cooperative group Raiffeisenbanken,[37] which has the densest bank subsidiary network in Switzerland, a reflection of the confidence which customers are prepared to place in this type of bank.[38] Since 2014, Raiffeisen has been classified as a system-relevant bank and must therefore comply with additional equity and liquidity requirements as well as have an emergency plan.[39]
 Banking Act
 Before the revision of the Banking Act, commercial banks were explicitly forbidden from operating as cooperatives.[40] But with the cooperative having become, at least to a limited extent, a legal form of bank, the Banking Act – in Art. 11-14b BankG – now contains some additional rules for cooperative banks.[41] The new option available to cooperative banks, as system-relevant banks, to issue participation capital will strengthen their equity and eliminate the market disadvantage that they previously had in comparison to company limited by shares banks.[42]
 Addendum: Corporate Governance?
 It was described above how the parity principle is applied in limited liability companies[43] and how this differs in cooperative law.[44] With Raiffeisen having become a system-relevant bank, Kunz’s criticism that the limited liability company is more appropriate than the cooperative as a legal form for banks appears valid.[45] This issue of a conversion from a cooperative to company limited by shares was also alluded to by the Financial Market Supervisory Authority due to the significant impact that a bank’s legal form and structure has on corporate governance requirements.[46] The main problem for a cooperative bank may be a lack of adequate oversight or control over the CEO by the board of directors.[47] For example, Raiffeisen’s board of directors failed in its duties as the body responsible for overall management, supervision and financial control.[48] Raiffeisen’s CEO had significantly built up the bank’s shareholdings, with the result that Raiffeisen Switzerland was simultaneously a shareholder, business partner and creditor of numerous companies or their executive bodies as well as a representative on their boards. This led to a conflict of interest that caused Raiffeisen to be exposed to a high level of risk.[49]
 Credit Cooperatives
 Cooperatives can take the form of either credit cooperatives, which are subject to the Banking Act, or cooperatives that are not subject to the Banking Act due to Art. 5 par. 2 lit. f Banking Ordinance, which exempts cooperatives that have no activities in the financial services or banking sector and whose only purpose is self-help.[50] The CO provides additional rules on how credit cooperatives are to distribute net profit or allocate to the reserves.[51]
 Profit Distribution
 For credit cooperatives, the CO provides an exception to the restrictions[52] on net profit distribution, an exception which also applies to other cooperatives.[53] Additionally, according to the general rules for cooperatives, net profit distribution may be abrogated, as is also the case for capital-based companies limited by shares.[54] Consequently, the rule that net profit must be distributed in proportion to use of the cooperative’s facilities may be abrogated based on Art. 861 par. 1 CO.[55]
 Creation and Dissolution of Reserves
 The rules for credit cooperatives on allocations to the reserves deviate from the usual rules for cooperatives.[56] The first allocation must adhere to the rule that at least one-tenth of the net profit must be allocated to the reserve fund until the value thereof is equal to one-tenth of the cooperative’s nominal capital.[57] The rule for the second allocation is:[58] Where a portion of the net profit is paid out to holders of shares in the cooperative and that portion exceeds the usual rate of interest for long-term loans without special security, one-tenth of the amount by which it exceeds the usual interest rate must likewise be allocated to the reserve fund.[59] The general rules for cooperatives are applicable for the dissolution and use of reserves.[60]
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				The parity principle is deeply anchored in the structure of companies limited by shares. According to this principle, the general assembly and the board of directors both have inalienable competences and enjoy equal status. In contrast, the omnipotence theory does not have primacy in the CO, although it is mentioned. In addition to its inalienable competences, the general assembly has additional powers, such as the competence to form and release reserves. Furthermore, it has the competence to allocate itself as of yet unallocated competences, while the board of directors has a subsidiary general competence for unallocated competences. This clear manifestation of the parity principle is relativised slightly by the fact that the general assembly can, as the electing or appointing electing body, dismiss the appointed management without reason, whom it can thus pressure with the threat of sanction.
 The general assembly’s inalienable competences are divided between the competence to approve (i.e. to accept or reject a proposal submitted by the board) and the competence to decide (i.e. to take material decisions with a full scope of discretion). “Approval competences” include approval of the management report, the annual accounts and decisions on the distribution of profit, all of which are very closely related to the competence to create and dissolve reserves. On the other hand, allocation to the reserves as well as the power to determine and amend the articles of association are full “decision competences”.
 Finally, conflicts can arise, such as between the shareholders’ right to receive a dividend, as per Art. 660 par. 1 CO, and the general assembly’s authority to approve decisions on profit distribution. However, the CO continues to provide a clear hierarchy in the new Art. 673 revCO, according to which the creation of reserves is prioritised over the shareholders’ interest in receiving a share of the profit in the form of a dividend. Only after the initial allocation to the reserves, which is a competence of the general assembly, may the board of directors prepare or propose a distribution of profit, which once again must be approved by the general assembly. However, the general assembly may allow for deviations from this rule via the articles of association, because Art. 673 par. 3 revCO contains the limits of such a delegation and restricts an abusive use, since the shareholders’ interest should be considered when creating reserves.
 As such, the creation of reserves involves an interplay between both bodies, based on which it is possible to conclude that a transfer of the competence to create reserves from the general assembly to the board of directors does not materially undermine the relativised parity principle; indeed, delegation favours this very interplay, hence it corresponds to the purpose of the norm. Finally, delegation is based on amending the articles of association, which represents an inalienable competence that in turn allows the general assembly to transfer its competence to create reserves to the board of directors without losing its competence to approve profit distribution. Furthermore, the general assembly maintains its ability to exert pressure on and sanction the board of directors. As such, it can be concluded that a delegation by the general assembly by means of the articles of association is admissible. The articles of association should clearly describe the scope within which the board of directors may allocate reserves. For example, the articles of association could specify concrete risks to be countered by delegation, as is also done for reserves for general banking risks. Delegation could also be tied to another specific condition or restricted to a limited period of time. Alternatively, the board of directors may be given full discretion to decide when to allocate reserves if the articles of association are amended accordingly.
 The board of directors also has a remedy available if one of its competences is usurped or if a decision taken by the general assembly is in violation of the law or the articles of association. The board of directors possesses a subsidiary general competence, a negative presumption of competences in its favour that should not be underestimated considering that the general assembly only takes decisions once per year – and then only based on the requests and information submitted by board of directors. The board of directors is charged with acting in the long-term interest of the entity by making complex strategic decisions, while the shareholders have a short-term interest and may sell their shares at any time when their financial interests are no longer being served. Corresponding to the long-term role of the board of directors are its non-transferable competences, which cannot be transferred upwards to the general assembly nor downwards to management. The board’s main non-transferable power is that of overall management, which incorporates business strategy, oversight and risk management. Further competences are the main features without the details of organisation, the organisation of the accounting as well as the financial control and financial planning, the appointment and dismissal of managers entrusted with management duties, overall supervision, and the preparation of the annual report. All these competences are related both to the creation of hidden reserves, which the board of directors has the competence to create and dissolve, and to the issue of the further delegation of a competence that has already been transferred from the general assembly to the board of directors. The members of the board of directors share collective responsibility and a personal union between the board and the management is allowed in the non-banking sector. The board of directors may delegate its transferable competences – those relating to business management – to more specialised managers, a situation which is often especially necessary in larger companies. A delegation of the general assembly’s competence to form and release reserves requires an empowerment by the general assembly and the passing of a corresponding organisational regulation by the board. This competence may be delegated to an individual member of the board, since a personal union is allowed, or to a third party if checks and balances are guaranteed. As such, a delegation of a delegation is admissible: the board’s competences may be delegated to a more specialised manager as long as the competence in question involves executing the overall organisational strategy developed by the board of directors.
 Fundamentally, this does not constitute a loss of authority for the general assembly, which must first permit such a delegation by means of the articles of association and then ultimately approve the financial accounting.
 In a limited liability company, the same relationship applies between the general assembly and the board of directors as in a company limited by shares, but there is also an additional relationship between all the company members that generates additional responsibilities.
 According to the CO, limited liability companies range from a very person-based form to a less person-based form. The very person-based is the usual LLC model, which is automatically applicable if there are no special amendments in the articles of association. According to this model, questions of which bodies have the competence to form and release reserves and whether a delegation thereof is possible are not relevant, since all the members are managing members. However, it shows a perfect solution of small self-integrated entity where every member has this duty. Only when a vote takes place does the question become relevant of whether the members are voting as members of an executive organ, in which their votes are counted per person, or under the auspices of the members’ meeting, where the votes are counted in proportion to capital contribution. Finally, the members cannot absolve themselves of the responsibility by resigning unless this is permitted by the articles of association or this competence has been delegated to a third party. Expulsions are not possible in self-integrated companies.
 Limited liability companies may also differentiate between managing members and non-managing members. However, since the parity principle is relativised in relation to companies limited by shares, solutions that are appropriate for the latter cannot be applied without modification to LLCs. Although decisions on profit distribution are a competence of the general assembly, a competence which may also include decisions on allocation to the reserves, the formation and release of reserves are newly mentioned in Art. 672 CO (Art. 673 revCO). Furthermore, because they are not listed under the non-transferable and inalienable competences, they are a transferable competence. As such, while the same mechanism applies in this regard for LLCs as for companies limited by shares, the manner in which competences can be delegated diverges significantly due to the relativised form of the parity principle that applies to companies limited by shares and which allows them to have more flexible delegation rules. In contrast, for LLCs: (1) the significance of allocated competences is limited by the requirement that resolutions be approved by the general assembly, either in the form of a mandatory approval or the optional right to approve individual resolutions; (2) the right of veto enjoyed by some members weakens the position of the other members and can result in a deadlock; (3) managing members appointed by the meeting may be dismissed at any time by the meeting. As such, this flexible allocation of competences with checks and balances allows for a transfer of competences that does not negatively impact the authority of the general assembly, which remains in a powerful position. Moreover, in contrast to companies limited by shares, an LLC does not have a board of directors that appoints and removes managers; this is the responsibility of the members’ meeting.
 Decisions taken by the management of an LLC, in contrast to those made by the members’ general meeting, may only be challenged in case of nullity as per Art. 816 CO. Management has a subsidiary general competence to resolve positive or negative competence conflicts and enjoys both alienable and inalienable competences. This work examined the competences relating to the formation of reserves. It was demonstrated that management is the appropriate organ to decide on the formation and release of reserves. The other key question was whether management could transfer this competence to an individual manager or a third party. The following conclusions were reached: (1) overall management – including development and oversight of the overall business strategy and other decisions that are fundamental to the running of the company – cannot be delegated, but day-to-day management can be delegated; (2) “organisation” incorporates any decision on whether or not to delegate a competence; (3) oversight in an LLC is less important and desired by the legislator than in a company limited by shares, with less extended delegations as a result; (4) the financial accounting as well as the annual report – but not the detailed preparation thereof – are the responsibility of the managing directors, who have a duty to supervise both processes and any specialist managers involved therein.
 Finally, the fundamental question relating to delegation can be answered. Although a delegation norm like that for companies limited by shares is absent from the doctrine, a delegation from the managing directors to an individual manager or a third party is permitted. For a delegation to occur, a minimum level of cooperation between the members’ meeting and management is required. First, a delegation must be anchored in the articles of association, which are written by the members’ meeting. Thereafter, the managers must decide whether they may make use of it or not. However, the delegation of a delegation – extended delegation or a redelegation – is not clearly permitted, as this would not correspond to the structure of an LLC as a self-integrated company. The legislator chose not to make provision for an extended delegation option to accompany the responsibility for overall supervision, as is the case for companies limited by shares, instead only stipulating its duty of overall supervision. This indicates that the legislation does not support a concentration of supervisory powers or a further delegation of competences originally belonging to the members’ meeting. However, a delegation of the competence to form and release reserves may be very beneficial for the company by allowing specialists to play a role in this regard.
 Ultimately, the members’ meeting remains in a strong position even after transferring the competence to form and release reserves due to the instruments of control that it retains, such as the right to approve decisions by management or to dismiss managers.
 In cooperatives, which prioritise collective self-help, the members’ rights and obligations as well as their overall position are very strong, which has an impact on the allocation of competences. Since equality among the members is paramount, a nominal capital is optimal. The protection of capital functions in the same way as in a company limited by shares; as such, reserves also have the same function.
 The legislation emphasises the participation of every individual member of a cooperative. In the general assembly, the principle of “one person, one vote” is fundamental. The distribution of net profit is a members’ fundamental right. This is also the case for the other types of company; however, in such an overtly person-based and democratic type of entity, the rights of the members appear to carry even more weight. Generally, net profit is not distributed but results in an accumulation of assets and serves as self-financing. The CO favours an accumulation of assets over distribution. When a distribution does occur, this must happen in proportion to the use of the cooperative’s facilities by its members. Distribution thus constitutes an additional indirect advantage. When shares are distributed, this must occur within the limits stipulated in the CO.
 As in a company limited by shares, the general assembly is the supreme decision-making body of a cooperative, while the parity principle is also applicable. However, unlike a company limited by shares and in order to avoid a conflict of competences, the CO does not presume that one body enjoys a presumption of competences. This difference has an impact on how competences are allocated. The administration can expand its competences by means of two instruments, namely a ballot or an assembly of delegates, both of which weaken the democratic decision-making processes of the general assembly. Generally, decisions in a cooperative are taken by its own members. Again, contrary to what would have been expected for a person-based and democratic entity and in contradiction of the principle of democratic decision-making, the list of inalienable powers belonging to the general assembly of a cooperative is shorter than the equivalent for a company limited by shares. This illustrates that even very democratically structured entities entrust an executive body with a high number of decision-making competences.
 The general assembly is responsible for the approval of the management report and any profit distributions – if a distribution does indeed occur. Both of these competences are considered to be inalienable powers of the general assembly, although preparation may be carried out by the administration with, ultimately, only approval constituting the general assembly’s inalienable competence. The general assembly is also explicitly responsible for reserves. In cooperative law, the CO requires an allocation to the reserves only when a net profit is distributed. If there is no distribution, an allocation to the reserves is optional. As such, allocation to the reserves depends largely on whether a net profit is distributed or not. This rule has clarified the question of competences. On the one hand, Art. 879 par. 5 CO states that passing resolutions on matters reserved to the general assembly by law or by the articles of association represents an inalienable power. Also in the previous Art. 674 par. 2 and 3 CO the general assembly was explicitly mentioned. However, in the revised Art. 672 CO the general assembly is not mentioned but is newly mentioned in revised Art. 673, which is ruling the reserves based on the articles of association. As the former articles ruling the reserves based on the articles of association was systematically before Art. 674 CO which is systematically the first mentioning the general assembly it cannot been understood in the light of 674 CO. Therefore, allocation to reserves was a transferable competence because the general assemnly was only mentioned later in Art. 674 CO. With the actual revised CO, no change regarding the competences was intended. The Botschaft do not say nothing; only the terminology was adapted. With regard to the competence no change was done with the revised Art. 673 revCO even though now it explicitly mentions the general assembly. Thus, the general assembly has the option of forming reserves based on a resolution. Furthermore, the general assembly may form reserves based on the articles of association, which in cooperatives are known as reserve funds. The articles of association may also provide for a delegation to the administration.
 At first glance, it would seem that competences belonging to the general assembly should remain in the hands of the general assembly. However, a closer look at the rules governing cooperatives has shown that the CO’s regulations on members’ decision-making powers are not rigid; indeed, they often contradict the person-based and strictly democratic decision-making structure of cooperatives, which would otherwise disallow a delegation of the competence to form and dissolve reserves. As such, after closer inspection, delegation is also admissible in cooperatives, but for different reasons than in companies limited by shares. A delegation must occur in accordance with a cooperative’s democratic structure, which as we have seen does allow for exceptions to or a curtailment of its most overtly democratic decision-making processes via a ballot and an assembly of delegates. However, the question of whether the administration is the appropriate body to be the recipient of a delegation of powers must still be examined. The administration, as the managing body, fulfils much the same role as management in a company limited by shares. However, unlike the regulations for LLCs, cooperative law does not simply refer to the corresponding regulations for companies limited by shares. Instead, the rules are repeated afresh, suggesting that deviations from these regulations should be considered in order to reflect the unique attributes of cooperatives.
 The composition of the administration is based on strict rules relating to members’ personal associations with the cooperative as well as to its democratic structure. The administration is composed of at least three directors, the majority of whom must be members of the cooperative; however, the articles of association may stipulate stricter terms in relation to the latter or require a larger administration. Unlike for companies limited by shares, there is no list of inalienable competences for cooperatives and no rule that presumes that unallocated powers belong to the administration. Finally, although the conventional delegation norm is missing in the CO, the general assembly may opt for a delegation based on the articles of association. Although a delegation could reduce the level of democratic decision-making, this is permitted for the same reasons that allow for a ballot or an assembly of delegates. Delegation has no legal basis in the CO, but it does have a democratic basis if included in the articles of association by the general assembly. The competence to form and release reserves belongs explicitly to the general assembly, but this may be delegated by means of the articles of association as the wording permits such a delegation and the competence is not listed as non-transferable. The articles of association could even be used to provide a legal basis for a sub-delegation. The competence may be delegated despite the person-based nature of cooperatives. Given that the members are completely free to amend or not amend the articles of association, there is no contradiction with the inherent characteristics of cooperatives: the members share an interest in collective self-help, the number of non-members in the administration is restricted, and the administration has no non-transferable duties. It is clear that the general assembly does enjoy a degree of supremacy, but ultimately this does not exclude a delegation based on the members’ decision.
 The following holds true for all forms of companies: both the board of directors and management are more directly involved in the accounting than the general assembly. If the articles of association do not allow the creation and dissolution of reserves, the board of directors will be more likely to form hidden reserves as no alternative instrument will be available. As such, this work supports a more liberal approach to the creation of reserves based on the articles of association, as per Art. 672 CO (Art. 673 revCO), combined with the right to delegate this power to a more specialised body.
 After analysing the distribution of competences in the non-banking sector, the distribution of competences in banking companies limited by shares as well as in banking cooperatives, such as Raiffeisen, were analysed. The Banking Act is more recent than the CO, on which the former is thus based. Before the Banking Act entered into force, the CO was applicable to banks. According to Circular 93/1 of the old CFB, a body which has since been replaced by the FINMA, if two federal acts are applicable, a case-by-case analysis is needed to decide which law applies. Generally, the principle of lex specialis is applied, but when the CO has more specific and recent rules, lex posterior is applied subsidiarily. As such, the parity principle in the Banking Act is stricter in demanding a clear functional and personal separation between the board of directors and management. Consequently, Art. 716b CO (Art. 716b revCO), which allows for a delegation of the board of directors’ business management competence, is not applicable. This means that better supervision as well as better protection against an abuse of power – and, ultimately, better protection of the creditors – is guaranteed. The board of directors is responsible for overall management and supervision, as per Art. 3 par. 2 BankG.
 The Banking Act does not contain a list of the board of directors’ inalienable powers and its non-transferability, and as a result the CO is used to concretise the more general Banking Act. The financial accounting, like in a non-banking company limited by shares, is thus not transferable, but the detailed reporting can be performed by a specialist manager; the board of directors, however, retains overall responsibility. Furthermore, the presumption of competences in favour of the board of directors is thus also not applicable in a banking company limited by shares. It remains to be examined whether a competence should be a mandatory management competence.
 Finally, a specific norm in the Banking Act existed in relation to the use of profit, but this was deleted when the FINMAG came into force. The previous wording of Art. 5 Banking Act had allowed for the release of reserves to cover losses or for undertaking measures for sustaining companies in difficult times. The revised Art. 671 revCO (Art. 671 CO) ruling reserves deleted the same wording for the non-banking company limited by shares. The first step to a convergence of the banking sector to the non-banking sector was the deletion of the Art. 5 Banking Act and the applicability of Art. 671 par. 3 CO. In a first step towards a convergence of the rules for the banking sector and the non-banking sector, the new Art. 671 par. 3 CO did not include this wording from the old Art. 5 Banking Act, meaning that the latter’s rules could also no longer apply to non-banking companies limited by shares. In a second step, the non-banking sector lost the option of releasing reserves to cover losses or in support of measures to sustain a company in difficult times, a choice which is available to the banking sector in the form of reserves for general banking risks. In order to recreate the situation as it was before these changes came into effect, I argue that the use of reserves based on the articles of association should be permitted in the non-banking sector.
 The second category of bank that has been analysed is the cooperative bank. Cooperative banks merge to form cooperative groups, such as the system-relevant Raiffeisenbanken. The former Banking Act prohibited the existence of commercial cooperative banks. The current Banking Act, however, contains rules in Art. 11–14b that in particular apply to banking cooperatives and allow them, like banking companies limited by shares, to issue participation capital. As such, since the cooperative bank Raiffeisen is now classified as system-relevant and is permitted to issue participation capital in the same way as banking companies limited by shares, these two legal forms of bank have become very similar. However, the rules on corporate governance for companies limited by shares are much stricter in relation to parity, as a result of which the company limited by shares seems a more appropriate form for banks. In a cooperative, effective supervision and control by the board or the administration is thus crucial for ensuring a high level of corporate governance.
 For credit cooperatives, the CO contains some special rules on net profit distribution and the allocation of reserves. The rule on distribution in Art. 859 par. 3 CO is overridden by Art. 861 par. 1 CO, which thus ensures that there are no restrictions on net profit distribution, unlike in other forms of cooperative. For the allocation of reserves, Art. 861 par. 2 CO stipulates that for the first allocation at least one-tenth of the net profit must be allocated to the reserve fund until the latter this is equivalent to one-tenth of the cooperative’s nominal capital. In addition, when a distribution of profit has occurred, a second allocation equal to one-tenth of the amount by which it exceeds the usual rate of interest must be allocated to the reserve fund.
 A closer look at the divergent regulations in the banking sector, however, still does not explain or justify why there is the option to create reserves for general banking risks – especially in light of peculiarities such as the rule in Art. 11 of the Banking Ordinance that requires a clear separation between overall business management and operational management. As such, the absence of a presumption of competences in favour of the board of directors has no impact on the question of reserves and does not justify the board of directors’ competence to create reserves. The option of creating additional reserves for general banking risks, which allows the board of directors to create transparent – but not hidden – reserves is not based on any differences in corporate governance requirements. Indeed, since competences are more strictly allocated in the banking-sector, the opposite should apply, which would mean that no additional competences or reserves such as reserves for general banking risks would be permitted. Furthermore, the fact that reserves for general banking risks only exist in the banking sector – and not in the non-banking sector – cannot be explained either by the banking regulations or by the strict rules on cooperate governance that apply to banks.
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		Preliminary Remarks to Part III

								

	
				Part III will examine the effects of reserves in crisis situations as well as possible means of calculating capital loss and over-indebtedness, and the different points at which the authorities can intervene in such instances. For this analysis, the company limited by shares is used as a model for a comparison between the non-banking and banking sectors in order to illustrate the effects of reserves, provisions and reserves for general banking risks.
 A further critical question focuses on the impact of the type of reserves proposed in this work – reserves based on the articles of association that include a transfer of competences – on corporate governance. As a concept that similarly involves an empowerment from the general assembly to the board, the capital band is used as a point of comparison. The same questions arise for both concepts, namely whether a transfer of competences from the general assembly to the board be achieved by means of the articles of association? Through stipulating a capital band in the articles of associations can the general assembly’s competence to amend the capital level also be transferred to the executive body? The option to transfer the competence to change the capital level from the general assembly to the board of directors already exists in the banking sector. Both of these concepts could be critical from a corporate governance perspective, although they could also weaken the shareholders’ rights.
 Finally, a comparison with the Federal Supreme Court’s judgment BGE 121 III 219 will be made due to the similar questions that arise in relation to the same question of delegation. In BGE 121 III 219, the articles of association permitted a delegation to the board of directors of the authority to restrict or revoke the shareholders’ subscription right.
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		Capital Protection and Minimum Intervention Moments

								

	
				The rules on capital protection and the point at which the authorities can intervene is different for non-banking companies limited by shares than for banking companies limited by shares. This difference may have an impact on the reserves and serves to emphasise their importance.
 Company Limited by Shares
 Non-Banking Companies Limited by Shares
 The CO distinguishes between an initial instance of simple capital loss and a subsequent state of over-indebtedness.[1] Only in the case of the latter must a company notify the authorities, in the form of a judge, as will be shown below.
 Capital Loss
 Calculation
 The board of directors has the duty to supervise a company’s financial situation; as such, the board of directors is responsible for calculating and determining capital losses.[2] A capital loss is determined on the basis of the most recent annual balance sheet.[3] However, if there is reason to notice a capital loss during the course of the year, the board of directors is not allowed to wait until the end of the financial year before reporting it, but rather must prepare an interim balance sheet.[4] For the calculation of a capital loss, one-half of the share capital and the full value of the all legal reserves is disregarded,[5] and in the revised law, already in the case of Participation capital is classified as share capital, while the paid-in capital – and not the nominal capital – is counted.[6]
 Reserve Allowance
 Where the last annual balance sheet shows that one-half of the share capital and the legal reserves are no longer covered, the board of directors must without delay convene a general meeting and propose financial restructuring measures.[7] For the calculation of a capital loss, only statutory reserves (accounting and legal reserves) are taken into account;[8] a contrario, voluntary reserves are not considered.[9] As a result, according to one opinion, reserves that are not permitted to be distributed as a dividend are excluded from this calculation.[10] The question arises as to whether legal reserves should be considered as a whole or only the non-distributable part thereof.[11] Thus, to the extent that legal reserves are not protected from distribution, they are not to be considered for this calculation.[12] In contrast, Böckli, also takes into account legal reserves whose distribution is not prohibited.[13] Therefore, it is unclear whether or not a distinction should be made between disposable, protected and distributable reserves.[14] The current wording is open and would permit both alternatives.
 As such, freely disposable reserves, as special reserves, as well as both the loss and the profit carried forward are not to be taken into account when calculating half of the capital loss.[15] If the freely disposable reserves are not taken into account when calculating half of the capital loss, the saving measures are effectively accelerated and the moment of capital loss brought forward.[16] While the new Art. 725a revCO originally aimed to lower the threshold to two-thirds of capital loss, half of capital loss was ultimately stipulated.[17] Although it was not clarified whether this refers to the full legal reserves or only the non-distributable portion thereof, the revised Art. 725a revCO explicitly mentions the profit reserves and the capital reserves, both of which are not permitted to be used to pay out the shareholders. As the wording prior to the revision did not provide any further details and thus any further restrictions besides limiting pay-outs to those from the legal reserves, the opinion of Böckli should be followed. Furthermore, since the revised law will correctly in Art. 725a par. 1 revCO explicitly mention the “non-distributable reserves”, it is obvious that only Böckli must be followed.
 Hence, voluntary reserves, as reserves based on the articles of association[18] – which, as I argue in this work, may contain a transfer of competences to the executive body in order to create a risk reserve that follows the model of a reserve for general banking risks – are de lege lata not taken into account for the calculation of capital loss.
 Measures
 The board of directors must convene a general meeting if it wants to propose financial restructuring measures.[19] The board is responsible for preparing these measures so that a decision thereon can be reached at the general assembly.[20] The general assembly can only decide on measures which fall under its competences.[21] Even if the board decides that no measures are possible, if the measures have already been introduced,[22] or a creditor subordinates their claim as stated similarly according to Art. 725a par. 1 in fine revCO (Art. 725 par. 1 in fine CO), the board is not released from its duty to convene a general meeting.[23] No resolutions may be passed on motions relating to agenda items for which there has been no due notification; as such, the notice convening the meeting must include the agenda items and the motions introduced by the board of directors.[24]
 The CO provides measures such as capital reduction and increase, liquidation, and the appointment of a new board of directors.[25] Measures to counter a capital loss require the collaboration of the board of directors and the general meeting.
 The shareholders must be informed of any such measures, as these have an impact on their financial rights, including their right to receive a possible liquidation receipt or dividend.[26] Disclosure of hidden reserves must also be made to the shareholders immediately.[27] Hence, the board has duties in cases of capital loss, while the general meeting has the right to decide on any proposed measures with a view to the financial rights and interests of the individual shareholders.
 Over-Indebtedness
 Calculation of Over-Indebtedness and Reserves
 Over-indebtedness, which is determined on the basis of the interim balance sheet, occurs when the latter shows that the claims of the company’s creditors are not covered[28] – in other words, when the debt capital is greater than the value of the assets.[29] Here, it is crucial that the share capital and the participation capital as well as the reserves and a possible profit carried forward are classified as equity.[30] Depending on the classification of the reserves, there are two possible definitions of over-indebtedness. Real over-indebtedness occurs when no equity remains after the dissolution of both open and hidden reserves.[31]
 In contrast, false over-indebtedness occurs when there is no equity on the books but there is additional equity in the form of hidden reserves.[32] Rightly, the revaluation options that are contained in the actual Art. 670 CO (Art. 725c revCO), which effectively moderate and may ultimately resolve the problem of false over-indebtedness, have been moved to a more appropriate position in the new Art. 725c revCO.[33]
 Notifying the Courts
 Unlike after a capital loss, there are no measures that the board of directors can institute to avoid its duty[34] of notifying the courts of a state of over-indebtedness.[35] When this occurs, the only means of saving the company is if its creditors are willing to subordinate their own claims to those of all the other creditors to the extent of the capital deficit.[36] A notification of over-indebtedness cannot be withdrawn as long as a state of over-indebtedness persists;[37] only a judge can determine when a company is no longer over-indebted.[38]
 Banking Companies Limited by Shares
 Capital Loss
 The Banking Act – and not Art. 725-725b revCO (Art. 725 CO) – is applicable to banking companies limited by shares.[39] The Banking Act stipulates that FINMA may institute protective or restructuring measures – in particular, ordering the liquidation of a bank in cases of bankruptcy – not only when a bank is over-indebted but already when it can no longer fulfil the capital adequacy provisions after the expiry of a deadline set by FINMA.[40] Banks must prove to FINMA on a quarterly basis that they have adequate capital at their disposal.[41]
 The aim of this rule is to ensure that they hold adequate capital to cover credit risks, market risks, non-counterparty risks and operational risks.[42] As the Banking Act stipulates in Art. 25 par. 1, banks that are non-compliant with the capital adequacy rules for banks are treated in the same way as those that are over-indebted;[43] in both cases, FINMA has a right to intervene.
 Creation of Reserves or Provisions?
 Reserves and provisions have the same effects: a reduction of the distributable profit.[44] In the banking sector, where reserves for general banking risks are applicable, it is especially relevant to question what differentiates reserves for general banking risks from provisions. In the non-banking sector, a provision is the only instrument that indicates a potential cash outflow.[45] Provisions are debts – or, more precisely, potential debts – which have a 50% likelihood of occurrence.[46] Consequently, they are a kind of reserve for potential debts.[47] If provisions were not debt capital but equity, they would not be considered as debt when calculating over-indebtedness, which would delay the declaration of over-indebtedness to the disadvantage of the creditors.[48] However, because provisions are not equity, the requirement remains to notify the authorities if over-indebtedness is likely.[49] As such, a provision and a reserve for general banking risks are both prudent and thus interchangeable in the banking sector.[50] It is noteworthy that in the non-banking sector special risks reserves would have an impact on the moment of intervention, since the CO distinguishes between an instance of capital loss and a state of over-indebtedness (see Paragraph 416).
 Impact of Reserves on the Moment of Intervention
 In the case of a simple capital loss, a non-banking company limited by shares is not immediately obliged to issue a notification, a duty which applies only when the company is over-indebted.[51] In contrast, for banking companies limited by shares, the Banking Act and its ordinances as well as the FINMA circular are applicable, all of which are much stricter and, especially in the case of the FINMA circular, require earlier intervention.[52]
 If reserves for general banking risks or even provisions are created, these are not relevant to the question of capital loss and have no impact on any calculation thereof.[53] Reserves only become relevant in non-banking companies limited by shares for the calculation of over-indebtedness. Consequently, it is only in the non-banking sector that the creation of reserves in a company limited by shares can be used to delay a state of over-indebtedness.
 Reserves such as reserves for general banking risks would be useful in the non-banking sector, however they are not applicable in this sector.[54] Generally, reserves should be used more often to protect a company’s equity and avoid over-indebtedness.[55] Furthermore, I have argued in favour of the creation of special risk reserves by means of the articles of association since the creation of reserves for general banking risks is not possible in the non-banking sector.[56] However, the legislators did not desire all reserves to be taken into account for the calculation of capital loss and the subsequent moment of over-indebtedness: Before the revision, the wording permitted all statutory reserves – hence, accounting reserves and legal reserves – to be taken into account for these calculations. According to the new wording, only legal reserves – hence, capital reserves and profit reserves – can be considered. Because accounting reserves are no longer mentioned, it can be assumed that the legislation does not intend for all statutory reserves to be taken into account. Additionally, the question of whether the doctrine intends for only the non-distributable or the distributable portion thereof to be counted has also been clarified. Here, the legislative intent seems to be clear, going in the direction of taking fewer and fewer types of reserves into consideration. The CO adopted a stricter view on the use of reserves in crisis situations, which has ultimately resulted in reserves having less impact in a crisis while offering more flexibility to healthy companies. Hence, using risk reserves based on the articles of association that allow for a delegation of the competence to create and dissolve reserves to the board of directors would not have any impact on capital loss or the moment of over-indebtedness. It is precisely for this reason that risk reserves based on the articles of association are not critical for creditors, and operate as real risk reserves as long as the company is not in crisis. They are no longer to be considered from the moment at which the company enters a crisis situation, since reserves should not be used as an instrument for delaying this moment. The function of reserves is to increase risk capacity and strengthen the equity prior to this moment.
 Limited Liability Companies
 As per Art. 827 CO, the relevant provisions on companies limited by shares also apply to the liability of persons involved in the management, auditing or liquidation of a limited liability company. However, because of the particular structure and nature of LLCs, some specific situations require special attention.[57] The definitions of capital loss and over-indebtedness that apply to LLCs are the same as for the company limited by shares. Furthermore, reserves also have the same effect in LLCs on the calculation of capital loss and over-indebtedness and consequently on the point at which intervention is required. For LLCs, as for companies limited by shares, there is no reserve that corresponds to a reserve for general banking risks; as such, a risk reserve based on the articles of association could fill this gap by providing the executive body with the option to create and dissolve reserves.
 The fact that there are no LLC bank companies and that a comparison between the two sectors is not possible does not affect the applicability of these conclusions to LLCs. This means that reserves have the same effects on LLCs as those described above for companies limited by shares.
 Cooperatives
 The former Art. 903 CO (in force until 31 December 2022) on the duty to report cases of capital loss or over-indebtedness also distinguishes between capital loss and over-indebtedness.[58] Although the ratio legis is the same as in company limited by shares law and limited liability law, Art. 903 CO does not refer to these regulations due to a legislative error.[59] The revised Art. 903 revCO (Art. 903 CO) – finally – refers to the regulations for companies limited by shares in Art. 725-725b revCO (Art. 725 CO) in relation to the duty to notify the relevant authorities in a case of capital loss or over-indebtedness. They must thus submit an interim balance sheet to a licensed auditor for examination.[60] Based on this new referral, reserves have the same effect in cooperatives as in companies limited by shares and LLCs.
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		Reserves based on the Articles of Association and the New Capital Band

								

	
				This chapter will compare reserves based on the articles of association, which I argue may be created by the general assembly as well as by the board of directors by means of the articles of association, to the CO’s newly introduced capital band and to the additional capital instruments in the Banking Act.[1]
 Capital Band in the CO
 Definition
 The new Art. 653s revCO et seqq offer the opportunity to adopt articles of association that empower the board of directors with the authority to increase and decrease the capital within a certain range by means of the articles of association. This new instrument,[2] which has replaced the old authorised capital increase in Art. 651 et seqq CO,[3] gives the board of directors much more flexibility to increase and decrease the share capital.[4] Previously, the authorisation of a capital increase was an inalienable competence of the general assembly.[5] With the introduction of the new article in the CO, the board of directors now enjoys the authority – based on the articles of association – to amend the capital, including through reduction, until the expiration of the corresponding article in the articles of association after a set period of time not exceeding 5 years.[6] Thus, the mechanism is similar to the already known capital increase according to the actual Art. 651 CO (in force until 31 December 2022) in which the general meeting could authorise the board of directors to increase the share capital for an maximum period of two years. Decisions on equity, meanwhile, remain in the competence of the general assembly.
 Creditors’ Protection
 In the context of changes to the share capital, the issue of creditors’ protection becomes relevant, in support of which the new article has been added.[7] The concept of a capital band contained therein accepts the need to protect creditors before any resolution by the general assembly to establish a capital band can be passed.[8] The capital band’s lower limit must not fall below the value of one-half of the share capital, as it has been entered into the commercial register.[9] Moreover, in order to protect the shareholders and their interests, their consent or collaboration is required for the inclusion of a capital band in the articles of association.
 Comparison to Reserves
 There are some similarities between this form of capital band and the instrument proposed in this work, including the option to delegate the general assembly’s competence to form and dissolve reserves – as both grant the board of directors great flexibility to react more quickly through its empowerment by the general assembly.[10] However, as I have similarly argued for reserves based on the articles of association, a capital band still requires collaboration between the board of directors and the general assembly, which provides a choice between delegating its competence to form and release reserves to the board of directors and making use of hidden reserves or other potential risk protection instruments as the reserves based on the articles of association. The CO has stricter rules for the option of a capital band in the articles of association than for reserves based on the articles of association.[11] Similarly strict rules would also be favourable for regulating delegations of the competence to form and dissolve reserves based on the articles of association.
 Additional Capital in Banks
 The Banking Act already includes two concepts for empowering the executive body with the authority to make changes to the share capital that are similar to that of the capital band; however, as these are only similar and not identical to a capital band, the latter also applies to banks.[12] When these concepts come into conflict with each other, the lex-specialis-rule is used to decide which takes precedence.[13] The two concepts in the Banking Act are only applicable when a company is permitted to issue share capital or participation capital.[14] As such, these additional capital instruments are also available to cooperatives. The aim of the introduction of additional capital is to strengthen a bank’s capital in order to prevent future crises,[15] such as insolvency or bankruptcy.[16]
 There are two types of additional capital: buffer capital and conversion capital. Buffer capital may be created when the general assembly chooses to allow or empowers the board to make changes in the share capital or the participation capital by amending the articles of association,[17] a rule which is based on the former authorised capital increase regulation contained in Art. 651 et seqq CO (in force until 31 December 2022).[18] As such, the term “buffer” is not sufficiently precise[19] and could be misleading at first glance. At the time when this concept was introduced, the “extended delegation competence” could be invoked within a limited and predefined scope.[20] In contrast to buffer capital, but only when a triggering event occurs, debt securities arising from mandatory convertible bonds are converted into shares or participation certificates, resulting in a contingent increase in capital known as conversion capital.[21] Opinions on the origins diverge,[22] but these two concepts (i.e. buffer capital and participation capital) do show how competences also overlap in banks and how far a delegation of a competence may likewise go in banks. Furthermore, while these concepts also demonstrate that similar concepts from the non-banking sector tend to be modified slightly in the banking sector, it is likewise clear that the banking and non-banking sectors continuously influence each other.
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		Delegation of the Competence to Revoke the Subscription Right

								

	
				This chapter will compare the proposed delegation of competences with a very similar concept upheld by the Federal Supreme Court in its BGE 121 III 219 judgment, which recently has been codified (with further development) in Art. 653t Abs. 1 no. 7 revOR. The court decided that the competence to restrict or revoke the shareholders’ subscription right, as per Art. 652b CO (but see the revised Art. 652b revCO), may be delegated by means of the articles of association to the board of directors. According to the right of subscription, every shareholder is entitled to a proportion of any newly issued shares that corresponds to their existing participation.[1] The same questions arise in relation to the delegation of this competence as in relation to the delegation of the competence to create and dissolve reserves.
 Delegability of Competences
 The Federal Supreme Court decided in its judgment that the wording of Art. 651 par. 3 CO[2] indeed does not permit a delegation of the competence; however, although the wording and the grammatical interpretation thereof do not correspond to the ratio legis of the regulation, there is a loophole that allows for a delegation.[3] It is unclear where the line is to be drawn between a loophole that may be closed by a judge contra verba aber secundum rationem legis and a false loophole, the closure of which would constitute a fundamentally invalid judicial ruling.[4]
 The wording contradicts its ratio legis, namely to permit a company to make use of a flexible instrument in special circumstances in order to obtain more capital. Art. 651 par. 3[5] and Art. 652b CO would not permit the board of directors to decide on the shareholders’ subscription right; however, Art. 652b CO, in particular, contradicts the ratio legis of 651 par. 3 CO, as a result of which its content will be modified, and the contradictory aspects of the norm or norms will be reduced to a minimum. This will allow capital to be procured in a flexible manner according to each company’s capital needs.[6] As such, the shareholders’ subscription right, as per. Art. 652b CO, may be interpreted by teleological reduction, thus permitting a delegation.[7] The Commercial Court, however, decided that there is a mandatory distribution of competences in favour of the general assembly based on Art. 651 par. 3 in conjunction with Art. 650 par. 2 no. 8 and Art. 698 par. 2 no. 6 CO.[8]
 The impact of the delegation of competences proposed in this work is less problematic than the delegation upheld in the judgment. Not only does the wording allow for a delegation, but the board already has the competence to create hidden reserves and accounting reserves. Furthermore, in the banking sector, the executive body is allowed to create reserves for general banking risks without possessing a delegation power anchored in a Federal Act. Finally, given the shareholders’ right to a dividend, as per Art. 660 par. 1 CO, and the requirement for the use of additional reserves to be in the interests of all shareholders, as per Art. 674 par. 2 no. 2 CO, such a dispute over the delegation of the competence to create and dissolve reserves could potentially also end up in court. However, if the articles of association comply with Art. 674 par. 2 no. 2 CO (Art. 673 par. 2), there is no justification for a court challenge and little probability of winning such a case. The revised law requires all further reserves to be viewed in light of the long-term prosperity of the company, and the best interests of the shareholders.[9]Art. 674 par. 2 no. 2 CO will be moved to Art. 673 par. 2 revCO, where the “or” will be replaced by an “in”, thus, both requirements will be mandatory. A stable dividend will no longer be a reason to create reserves in the revised CO.[10] Thus, the creation of further reserves will be allowed only in favour of the company and in considering the shareholders’ interest.[11]
 Delegation requirements
 Based on the teleological reduction (of the shareholders’ subscription right Art. 652b CO) according to which the contradictory norms (or contradictory sections thereof) must be used in accordance with their telos – in this case, the flexibility of capital procurement, as per Art. 651 par. 3 CO – the Federal Supreme Court has added a further requirement: a decision by the general assembly to empower the board of directors with this competence must be accompanied by a very clear description of the essential purpose for which the shareholders’ subscription right is to be revoked.[12] Additionally, in Art. 652b par. 2 CO, it is further stipulated that a resolution by the general assembly to increase the share capital may only revoke this subscription right with good cause: in particular, the takeover of companies or subsidiaries thereof, equity interests, and employee share ownership are all deemed to qualify as good cause. According to Consideration 2, it would be insufficient to base this only on one such reason. A legitimate reason or purpose must be provided for empowering the board of directors with the authority to decide on its own to revoke the shareholders’ subscription right. Finally, based on the confidence principle in corporate law, the board of directors is obligated to disclose its specific intentions[13] and ensure a balance between its own interests and those of the shareholders.[14]
 As with the delegation of the competence to form or release reserves, the purpose of a delegation of the competence to revoke the shareholders’ subscription right must be defined clearly. However, in contrast to the former, the general assembly is free to impose restrictions, permit a delegation for only a limited period of time or a specific project, or authorise a full delegation. Thus, in the case of the delegation competence promoted in this work, the general assembly enjoys more freedom to stipulate the conditions of delegation. A balance of interests thus occurs between the shareholders’ right to a distribution of profit and the flexibility needed by the board to form reserves. In so doing, the general assembly temporarily gives up its authority to form reserves.
 Shareholders’ Rights
 The balancing of the interests of the individual shareholders with those of the board – especially from the point of view of the individual shareholder – is not identical in large listed public companies to that in SMEs.[15] In a large and listed company, an individual shareholder’s subscription right is less likely to be violated than in the case of a shareholder of a small company, because shareholders of large and listed companies can maintain the proportion of their existing participation. The Federal Supreme Court explicitly stated that it would have reached a different decision in relation to SMEs, for which it would allow the restriction or withdrawal of the shareholders’ subscription right only for purposes of a clearly defined project.[16]
 Legal Remedies
 The judgment stipulates the same legal remedies if a delegation of the competence to create and dissolve reserves is anchored in articles of association that contravene the law. In such a case, Art. 706 CO states that the resolution may be challenged. Moreover, the shareholders have two further instruments that allow them to challenge an abuse of a delegated competence by the board of directors: directors’ liability[17] as well as business management and administration liability.[18]
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		Preliminary Conclusion to Part III

								

	
				Part III focused on the general impact of reserves, especially in relation to capital protection and the point at which the authorities may intervene. The moment at which the authorities can intervene differs in the non-banking sector from the banking sector, with intervention in the latter already possible at an earlier point.
 When calculating a capital loss in the non-banking sector, only statutory reserves are taken into consideration. As other categories of reserves, like reserves based on the articles of association, are not considered in the calculation of a capital loss, this brings forward the moment of capital loss rather than delaying it. When calculating over-indebtedness due to the presence or absence of reserves, two terms and definitions are used: real over-indebtedness is defined as the absence of equity after the dissolution of open and hidden reserves; false over-indebtedness occurs when no equity is recorded on the books but there may be additional equity in the form of some hidden reserves.
 In the banking sector, the point at which an intervention can occur is determined exclusively by the calculation of capital loss. Hence, the authorities can intervene much earlier than in the non-banking sector. Consequently, in the banking-sector, the impact of reserves should be compared with the impact of provisions at the moment of capital loss. In the non-banking sector, a provision is the only instrument that indicates a potential cash outflow. Provisions are debts – or, more precisely, potential debts – that have at least a 50% likelihood of occurrence; as such, they act as a kind of reserve for potential debts. If provisions were classified as equity rather than as debt capital, they would not be considered as debt when calculating over-indebtedness, thus postponing the moment of over-indebtedness to the disadvantage of the creditors. However, the fact that provisions are not equity does not have an impact on the moment at which the authorities must be notified, since over-indebtedness would be similarly threatened in both situations. As a result, a provision and a reserve for general banking risks are both prudent and interchangeable in the banking sector. However, it is precisely in the non-banking sector – in which special risk reserves would have an important impact due to the differentiation between a single capital loss and a state of over-indebtedness – where they are currently not permitted.
 In the banking sector, FINMA can intervene – especially in order to ensure capital protection – as soon as equity capital regulations are not observed or serious liquidity problems arise as per Art. 25 Banking Act. In contrast, reserves only become relevant according to Handschin and Widmer in non-banking companies limited by shares when calculating over-indebtedness, since a state of over-indebtedness is the only legitimate justification for an intervention by the authorities in the non-banking sector. The creation of a reserve for general banking risks would only have an impact on the calculation of over-indebtedness – which it may delay – in companies limited by shares in the non-banking sector. This means that reserves, such as reserves for general banking risks, are not permitted in the non-banking sector, even though they would have a significant impact there. Solutions to this contradiction should be considered, such as my proposal to empower the board with the authority to form and disclose risk reserves based on the articles of association for a specific period of time, as is permitted in the banking sector. However, following Glanzmann, I argue that risk reserves based on the articles of association are not to be taken into account. It is precisely for this reason that they have no impact on the calculation of over-indebtedness and do not delay the point at which the authorities can intervene. The function of reserves is to increase risk capacity and significantly strengthen the equity prior to this moment. Hence, the excessive use or even abuse of reserves based on the articles of association by the board of directors is not possible, and thus does not represent a danger for the shareholders or the creditors.
 Finally, it has been shown that such a delegation or transfer of competences is possible by invoking other concepts of law that relate to the specific issue of equity and capital protection.
 Furthermore, it brings huge advantages with it for the executive body, even though at first glance it would appear to interfere with the shareholders’ rights. However, under closer scrutiny, the rights of the shareholders are not contravened for the following reasons. First, the shareholders must approve any amendment to the articles of associations. Second, the shareholders may choose the precise wording of an amendment to the articles of association that includes a transfer of the competence to create and dissolve reserves to the board of directors. For example, the shareholders can restrict the applicability of reserves to a specific circumstance, risk or limited period of time by stipulating this in the articles of association.
 The comparison with the Federal Supreme Court’s judgment BGE 121 III 219 allowed for an analysis of the question of the distribution of competences, the transfer of the competence and the requirements for a delegation of this competence. Moreover, potential remedies for a decision by the general assembly to amend the articles of association in favour of a delegation or potential remedies for an abuse of this delegation by the board of directors were also examined. In relation to both of these potential situations, clear wording in the articles of association is important. However, since the competence to form and release reserves can be delegated more freely for an unlimited period of time without needing to serve a specific purpose, a better analogy for the creation and dissolution of this type of reserve would be reserves for general banking risks. Smaller companies, including family companies, usually have wider delegation powers because individual shareholders may see the situation more clearly and are more likely to decide to grant the board of directors wider and more manageable competences. In a large publicly listed company, by contrast, shareholders would tend to regard this as violating their right to a dividend, a perspective which must be taken into consideration when defining clear limitations for a delegation.
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		Critical Reflections and Main Conclusions

								

	
				Part I provided an overview of the notion of reserves as well as the ways in which they protect equity through increasing the distribution limit.[1] The differences between various types of hidden reserves and similar, non-equity instruments, such as mandatory and voluntary provisions, were shown as well as the different ways in which these are formed or emerge, including through the board of directors’ – or, more generally, the executive body’s – competence to create various types of hidden reserves.[2] In this context, Art. 959c par. 1 no. 3 CO was criticised for not prohibiting offsetting and only requiring the disclosure of the balance between the dissolved reserves and the newly created arbitrary hidden reserves. However, there is a rule for arbitrary hidden reserves that requires de lege lata mandatory disclosure. This rule could be expanded de lege ferenda. Currently, in fact, companies are already free to disclose additional information. Ultimately, however, the use of reserves based on the articles of association is preferred in this work.[3]
 Additionally, all types of open reserves were described. In summary, there are four categories of open reserves: 1) accounting reserves, including revaluation reserves and fluctuation reserves as well as negative reserves, which are all created and released by the executive body as part of its competence for organising the accounting; 2) legal reserves, including capital reserves and statutory retained earnings reserves, the creation and release which fall under the competence of the general assembly; 3) voluntary retained earnings reserves, which are based either on the articles of association or on a resolution by the general assembly;[4] and 4) reserves for general banking risks, a special category of reserves that is only applicable in banks. These reserves have an insufficient legal basis, as they contain a competence delegation from the general assembly to the board of directors. In particular, this work favours reserves based on the articles of association, which have outstanding potential in the non-banking sector – in which there is currently no available option for creating risk reserves – as an equivalent to reserves for general banking risks, which are currently only available to banks.[5]
 The systematic position of revaluation reserves in the CO was found to be inappropriate. As this type of reserve is an accounting reserve, its position before the other legal reserves, all of which can only be created and dissolved by the general assembly, was incorrect (Art. 670 OR; Art. 725c revCO). By maintaining this reserve in the CO, the legislator has made a move towards a more modern approach of real or fair value like in the IFRS and the acceptance of open reserves – and, as such, towards greater prudence and transparency.[6] Furthermore, the real function of negative reserves was questioned. It was concluded that a negative reserve does not function as a reserve, and thus reporting it as a negative item could de lege ferenda simply be omitted, since a negative reserve merely acts as a compensation instrument on the balance sheet.[7]
 In summary, I have found through my examination of compliance with the principles of financial accounting that open reserves are both prudent and transparent.[8] Furthermore, my analysis of banking regulations shows that there is no reason why a special reserve could not be permitted in the non-banking sector that could also provide a protective function for shareholders and creditors.[9]
 Part II was concerned with the question of which organ has the competence to create and release reserves in companies limited by shares, limited liability companies and cooperatives. This required a deeper analysis of the allocation of competences in each type of company in order to assess the extent to which delegation is admissible and appropriate. My findings have shown that, even though the parity principle must be applied strictly in companies limited by shares, there are a series of checks and balances between the general assembly and the board of directors. The competence to create and dissolve reserves involves an interplay between both organs due to the interrelatedness of the profit distribution and financial reporting processes, which are classified as “approval competences”, and the CO’s clearly defined option permitting the delegation of competences from the general assembly to the board of directors. Ultimately, shareholders do not lose their power in the delegation process, because they retain the authority to approve or reject any decisions. As such, the general assembly may make a provision in the articles of association for a delegation of competences based on the articles of association. The new Art. 673 revCO (Art. 672 CO) has not introduced any changes in this regard. The relevant articles of association can be formulated in a very open-ended manner that gives significant discretion to the board, but they can also restrict delegations to a specific time period, value, potential risk or potentially risky circumstance.[10] Ultimately, since the board is responsible for the overall supervision of management as opposed to the execution of management tasks and the day-to-day management, a further delegation of the competence to create and release reserves is not only admissible but preferred due to the superior technical knowledge of specialist managers.[11]
 At first glance, these conclusions cannot simply be applied in an identical manner to limited liability companies – a model in which managing members must be independent from non-managing members – because the parity principle is relativised as a result of the person-based nature of this form of company. The allocation of competences in limited liability companies is much more flexible than in companies limited by shares, but the checks and balances between the members’ meeting and the executive body apply in equal measure.[12] Finally, the above-described delegation norm and the corresponding nature of the competence to create and release reserves may be applied by analogy to limited liability companies.[13]
 Finally, in a cooperative, a delegation to the executive body – the administration – of the general assembly’s competence to create and release reserves is also admissible, as per Art. 863 par. 1 CO, but only as an exception to the general principle of democratic decision-making that applies in cooperatives.[14] A further delegation to a manager is possible; however, the rules on the inclusion of members are much stricter, because these would need to be anchored in the articles of association and would thus be subject to a very democratic approval process.[15]
 A comparison between the banking and non-banking sectors illustrates that a delegation of business management is not permitted in the banking sector, but this does not explain the existence of the option available to banks to create additional reserves. Instead, it would be expected that the contrary should apply given that the corporate governance rules are stricter for banks.[16]
 Part III examined the effects of open reserves in non-banking companies limited by shares and reserves for general banking risks in banking companies limited by shares. Although reserves for general banking risks do not have the impact that would be expected of them in the banking sector, their inadmissibility in the real economy is significant according to Handschin and Widmer, since they would play a crucial role in the non-banking sector by delaying the point at which a company becomes over-indebted. I argue, however, that they do not have such an impact and therefore could be used without the risk that they would delay this critical moment.[17]
 Furthermore, a comparison between the delegation of the competence to create and release reserves based on the articles of association, as per Art. 673 CO (Art. 673 revCO), and a similar concept, the newly introduced capital band, shows how the latter makes use of an “extended delegation competence”. This entails the empowerment of the board of directors, to which the general assembly can transfer a competence for purposes of flexibility and risk protection. The result thereof is similar to the effects of open and transparent risk reserves based on the articles of association.[18]
 Finally, the proposed delegation of the competence to create and dissolve reserves is compared to a judgment by the Federal Supreme Court (BGE 121 III 219) on a dispute over a delegation of competences based on the articles of association. By analysing this decision and its position on the distribution of competences, the impact of the size of a company, and the effects of the requirement for clear description and delimitation of the delegation in the articles of association, it can be concluded that a delegation of the competence to create and dissolve reserves would be permitted by the Federal Supreme Court.[19]
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